WISCONSIN LAW REVIEW 


OLUME 1943 JULY NUMBER 4 











CONTENTS 


THE REGULATION OF CONSUMER CrEDIT—Marvin Holz .. 449 


ANTI-INFLATION CONTROL oF CONSUMER 
Crepit—Leo R. Lichter 


COOPERATIVE CONSUMER CREDIT: 
Crepit Unions—John W. Hofeldt 





Published in alternate months, January to July, inclusive. 
Subscription Price $2.50 a year. To Wisconsin addresses: $2 a year. 
Single Copies 75 cents each. 





WISCONSIN LAW REVIEW, UNIVERSITY OF WISCONSIN, 
MADISON 6, WISCONSIN 








Copyright—1944 by the University of Wisconsin 

















THE REGULATION OF CONSUMER CREDIT 


Marvin Howz* 


THE GENERAL NATURE OF CONSUMER CREDIT 


Today, during the wartime emergency, the regulation of con- 
sumer credit has once again attracted nationwide attention. This 
time the federal government has moved into the field by enlisting 
the control of consumer credit as an integral part of its fight to 
ward off imminent inflation.1 At the same time the consequent re- 
striction of consumer demand enables materials and labor otherwise 
used for consumer goods to be directed into the production of defense 
equipment. 

However important this new aspect of consumer credit regulation 
is, it cannot overshadow the tremendous importance of the peace- 
time regulation which has developed to take care of the credit needs 
of the American consumer. It is the latter with which this article is 
concerned, and therefore before briefly sketching the significance of 
such credit in our social and economic life, it might be well to define 
the term. 

Generally, the term is defined in one of two ways. As distin- 
guished from producer or commercial credit, it refers to credit used 
te acquire consumer goods and service; the use to which the credit 
is put being the distinction. On the other hand, the phrase is some- 
times defined institutionally ; the criterion being the type of agency 
granting the credit. Neither definition is satisfactory because they 
are not quite accurate ;? therefore, for purposes of this article, the 
term will be used to describe credit extended to those people who do 
not enjoy bank credit other than that purchased through a personal 
loan department. 





* The assistance of Mr. J. F. Doyle, Miss Margaret Murphy, Miss Bernadette 
Walsh of the Division of Consumer Credit; Mrs. Hazel Kuehn of the State 
Reference Library; and Mr. Robert Bird of the Wisconsin Law Review is grate- 
fully and sincerely acknowledged. 

* Executive Order No. 8843, 6 Fep. REGISTER 4035 (1941); Regulations W, 
Board of Governors of the Federa] Reserve System, 6 Fen. Rec. 4443 (1941); 
and as amended May 6, 1942, 7 Fep. Rec. 3351 (1942). See Lichter, Anti- 
Inflation Control of Consumer Credit, this issue. 

*See Neifeld, What Consumer Credit Is (March 1938) 196 ANNALS 63. 
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By way of further definition it can be said that consumer credit 
is of two classes, direct cash loans and retail sales credit. Char- 
acteristically, direct cash loans are of small amounts for short terms 
and are either unsecured or secured. If secured the security is 
usually chattels, wage assignments or endorsements. Generally, the 
loan is used to meet some emergency, consolidate overdue bills, or 
for some other consumer purpose.* The agencies lending to the con- 
sumer are many and varied ; each one adapted to supply the particu- 
la1 needs of some one group within the larger class of consumers, 
Retail sales credit, the second class, includes all credit extended 
directly through the sale of merchandise. It may take the form of a 
charge account or any of the varied budget, deferred income, or 
instalment plans. In respect to the use of the latter it is said that 
almost anything can be bought on the instalment plan from a funeral 
to a trip to Europe.* 

The magnitude of consumer credit during normal times alone 
is an ample measurement of its importance in our American econ- 
omy. During the years between 1929 and 1939 the outstandings 
figured at the end of the year, ranged between $4,000,000,000 and 
$8,000,000,000.5 The total extended throughout the year is of course 
much greater, because of the short term character of these loans. 
Many are entered and closed out before the end of a year. For in- 
stance one survey reports some five billions outstanding at the end 
of 1936, but estimdtes that over 14 billions were advanced through- 
out the year. A study of retail sales indicates that one third of all 
such sales were made on credit.” 

These figures may be a bit amazing at the first glance, but when 
one recalls that numerous studies agree that even in the more pros- 
perous times the average American family has difficulty in main- 





*For tables showing the purposes for which consumers borrow, see: Foster, 
The Personal Finance Business Under Regulation (1941) 8 Law AnD CONTEMPO- 
RARY ProBLeMs 155, 165; Neifeld, What Consumer Credit Is (March 1938) 196 
ANNALS 63, 69; ANNUAL Report Or THE Conpition Or Smart Loan, Discount, 
ForeIGN ExcHANGE Compantes AND COLLECTION AGENCIES 1941, Banking Com- 
mission of Wisconsin, 8; hereinafter cited as ANNUAL REPORT. 

*Mrnvet, Reta InsTaALMENT SELLING (Research Report No. 6, Maryland 
Legislative Council 1940) 5. 

* Sternberg, Indebtedness in the United States, 1929-39, 20 Survey Cur. Bus. 
No. 6 (Bureau of Foreign and Domestic Commerce, U. S. Dept. Com., June, 1940) 
12, Table I at 15. 

*Grabben, Volume and Classification of Consumer Loans (March 1938) 196 
ANNALS 74. 

"Neifeld, Institutional Organization of Consumer Credit (1941) 8 Law AND 
CONTEMPORARY PROBLEMS 23, 32. 





















July] CONSUMER CREDIT 451 


taining a health and decency standard of living on the annual income 
jt receives, the figures becomes more comprehensible. Such a condi- 
tion means that much of America lives perilously close to its income, 
and therefore in times of sudden need or in anticipation of an in- 
creased income, the consumer is ready to “mortgage” future in- 
come to satisfy immediate wants.’ The problem is further intensified 
by the insecurity of employment resulting from the fluctuations of 
the business cycle. Consumer credit itself is argued to have pro- 
found effects upon the business cycle.® 

Not only is consumer credit of economic significance, but it is 
also of immeasurable sociological significance. In reality it is a fam- 
ily problem.’® It is estimated that some 90% of all cash loans are 
made to family men and married couples“ and that one-third of all 
retail sales are made on credit.12 Therefore, the health, education 
and living conditions of the family, and the social esteem of others 
are all sociological factors which are frequently related or dependent 
upon consumer credit. 


DEVELOPMENT AND CHARACTER OF THE 
CREDIT MARKET 


The need and development of consumer credit are essentially 
products of our modern economic and industrial life. This is true of 
both direct cash and retail sales credit. 

Rapid industrialization, especially following the Civil War, 
caused more and more of our people to become increasingly, if not 
solely dependent upon wage earnings for their living. Such earnings 
which were seldom over what was required to maintain a decent 
standard of living permitted little savings. In more prosperous times 
faith in continued or increased prosperity accompanied by high press- 





*For a full analysis of this problem see Kelso, Social and Economic Back- 
Ground of the Small Loan Problem (1941) 8 Law Anp ConTEMPORARY PROBLEMS 
14. 

*See Neifeld, Institutional Organization of Consumer Credit (1941) 8 Law 
Anp CONTEMPORARY PROBLEMS 23, at 30-31; Westerfield, Effect of Consumer 
Credit on the Business Cycle (March 1938) 196 ANNALS 99. 

* Kelso, Social and Economic Background of the Small Loan Problem (1941) 
8 Law Anp ConTEeMpPorARY ProsieMs 14; Bigelow, The Consumption Unit of 
Society—The Family 14, Coulter, The Family as a Unit in Industrial Society 20, 
Bean, The Margin of Economic Security For Farm Families 25, Haber, The 
Effects of Insecurity on Family Life 35, (March 1938) 196 ANNALS. 

™ Kelso, Social and Economic Background to the Small Loan Problem (1941) 
8 Law Anp CONTEMPORARY PROBLEMS 14 at 14. 

” Neifeld, Institutional Organization of Consumer Credit (1941) 8 Law Anp 
CONTEMPORARY PROBLEMS 23 at 32. 
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ure advertising of consumer goods created a desire and willingness to 

supplement one’s standard of living through credit. However at the 

turn of the century there were no legitimate consumer credit agen- 

cies; therefore the wage earner relied upon friends, relatives, or 

whatever other source he could find. In times of emergency the , 
same sources plus charity were the only sources of help open to a 

consumer who had no bank credit. 

Bank credit was not available to them because the prevailing 
usury laws made it unprofitable to lend in small amounts. These 
laws failed to recognize that loans of this type involved greater pro- 
portionate costs for investigation, bookkeeping, and collection costs, 
in addition to greater risks and less security. 

Since no legitimate commercial source of consumer credit existed 
other than the pawnshop, of necessity the consumer resorted to the 
loan-shark who sprang up to meet these needs. Shortly after the 
Civil War loan-sharks began to appear in the cities of the Middle 
West, and by 1911 it is estimated that in every city over 30,000 
there was one loan-shark for every 5,000 to 10,000 people.** 

The market was ideally suited for this type of unscrupulous oper- 
ator. Totally ignorant of business methods and frequently in urgent 
need, the wage earner committed himself to hard and unreasonable 
terms. An extreme example which typifies the rascality of the loan 
shark occurred not long ago in a state which has no effective regu- 
lation. Borrowing $100, but only receiving $65, a farmer surrendered 
$45 in cash, two cows, one calf, one mule and nine hogs before he 
had retired the loan.1* Then there is the case of a fellow who in 
nine years paid $1053 for a loan of $20.1° Interest rates have soared 
beyond 1300%1* and rates above 100% or 200% have not been un- 
common. Generally monthly rates ranged between 5% and 20%." 

Spreading individual risks of small amounts over a great number 
of loans, the loan shark found the business extremely profitable. 
Rather than spend time and money investigating credit standings of 
prospective borrowers, the loan-shark sought still greater volume by 





* Nugent, The Loan Shark Problem (1941) 8 Law Anp ConTEMPORARY PROB- 
LEMS 5. 

Simpson, Cost of Loans to Borrowers under Unregulated Lending (1941) 
8 Law Anp CONTEMPORARY PROBLEMS 76. 

Foster, Loan Sharks and Their Victims (Public Affairs Pamphlet, No. 39 
1940) 1. 

%®Simpson, Cost of Loans to Borrowers Under Unregulated Lending (1941) 
8 Law Anp CONTEMPORARY PROBLEMS 76-77. 

* Nugent, The Loan Shark Problem (1941) 8 Law Anp CONTEMPORARY 
PROBLEMS 5. 

















July] CONSUMER CREDIT 453 


“aggressively merchandising his wares, stressing the ease of bor- 
rcwing and misrepresenting the cost in personal solicitations and in 
handbill, billboard and newspaper advertisements.”?* 

Few hesitated to violate the usury laws, and their diverse evasion 
schemes and techniques were many.'® Nor did these devices need 
to be particularly subtle because of the ignorance and unwariness of 
the borrower. When apprised of his legal rights, the borrower usually 
had no means to employ legal aid. Even if he did, he generally 
lacked sufficient tangible evidence to prove his case. 

Schemes to keep the borrower permanently in debt were em- 
ployed, and the resulting distress frequently led to family rifts, 
theft, and even suicide.” Unregulated, the loan-shark flourished, 
but extreme cases as these were bound to attract public attention. 
Ensuing investigations bared the entire condition and led to the 
beginnings of effective legislation and the creation of a legitimate 
source of direct credit. 


DEVELOPMENT OF NEw Direct LENDING AGENCIES 


The earliest attempts to combat the loan-shark took two forms. 

Competitive philanthropic lending agencies known as .Provident 
or Remedial Loan Associations were established to eradicate the 
loan-shark by offering small loans to necessitous borrowers at very 
low rates. Although effective within limits, these efforts could not 
cope with a field which was far too large for them. 

The second efforts were legislative and consisted of either a 
strengthening of the existing usury laws or the enactment of new 
specific regulations covering wage assignments and chattel loans. 
However, since these laws were not preventive, but only remedial, 
they too failed to provide a satisfactory solution. Even as remedial 
laws providing relief after violations, they were unavailing because 
of the inability to successfully prosecute violators. 

In 1907 several studies* conducted by the Russell Sage Founda- 
tion convinced those concerned that the only solution was to create 





* Id. at 4. 

”See Collins, Evasion and Avoidance of Usury Laws (1941) 8 Law AND 
ConTEMPORARY PROBLEMS 54-72; HuBACHEK, ANNOTATIONS ON SMALL LOANS 
Laws (Russell Sage Foundation) Pt. III. 

*” Infra footnote 77 at p. 464. 

*WassaM, THe SaLtary Loan Business IN New York Crry; (Russell Sage 
Foundation 1908); Ham, Tae Cuatret Loan Business (Russell Sage Founda- 
tion 1909). 
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legislation permitting the establishment of a legitimate business 
adapted to the credit needs of the consumer. 

Three new iending schemes were introduced. These were the 
Morris Plan or industrial bank, the credit union, and the personal 
finance company, the latter being the direct result of the efforts of 
the Russell Sage Foundation. 

The ‘Morris Plan bank was introduced into this country from 
Europe during 1910 in Norfolk, Virginia, by Arthur J. Morris, a 
Virginia attorney.2* These banks operated by discounting and 
charging a low fee for costs. The debt was then amortized by the 
debtor through small instalment payments. Character and earning 
capacity furnished the security. By 1939 this institution had grown 
to such an extent that at the end of that year these agencies had 
$219,176,000 outstanding.** 

A second plan which gained popularity was the cooperative effort 
oi the consumer himself. The credit union, as well as the Morris 
Plan Bank, was imported from Europe.** These organizations are 
simply consumer groups banded together by some common tie, such 
as a place of employment or nationality. Funds which are built up 
from systematic savings of members are made available for lending 
purposes. Because the organizational and physical requirements are 
not elaborate, nor are extensive credit investigations of borrowing 
members necessary, the venture can be operated cheaply. For this 
reason, plus the fact that the enterprise is not intended to be a profit 
making venture, lending rates can be and are low. Interest earned is 
distributed as dividends. The security required generally depends 
upon the size of the loan. 

Edward A. Filene, a merchant and philanthropist of Boston, was 
an early sponsor of the movement in America. In 1909 he organized 
the Credit Union National Extension Bureau which did much to 
promote the movement nationally.25 By 1940 there were about 9.500 
credit unions under either state or federal supervision, and their 
total assets approximated $252,294,887.2° Unfortunately, the credit 
union cannot reach all necessitous consumers because in principle 
they depend on and are limited to groups having a common identity. 





= Harold, Industrial Banks (March 1938) 196 ANNALS 142. 

* Table 35, Industrial Banking Companies—Instalment Loans, 20 SuRvEY 
Cur. Bus. No. 9 (Bureau of Foreign and Domestic Commerce, U. S. Dept. Com. 
Sept. 1940) 18. 

“Orchard, Cooperative Credit (March 1938) 196 Annats 155. 

See Hofeldt, Cooperative Consumer Credit: Credit Unions, this issue. 
* Operations of Credit Unions in 1940 (U.S. Dept. of Labor—1941) 4, 8. 
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The third direct cash lending scheme developed was largely a 
result of the research of the Russell Sage Foundation. After much 
study the Foundation was convinced that direct credit had to be 
made available to the consumer and that such credit demands could 
only be satisfactorily met on a commercial basis. Therefore a model 
law was drafted which permitted licensed lenders to lend small sums 
at higher rates than the existing usury rates but provided that no 
extra fees or charges could be exacted. The actual lending transac- 
tion was to be circumscribed by positive requirements designed to 
protect the borrower. It was hoped that the proposed maximum 
rates would be high enough to attract sufficient capital into the new 
business, but yet prove not to be burdensome upon the consumer. 
Constant supervision by an administrative body, aided by periodic 
examinations and annual reports, was contemplated. Violations were 
to be punishable by license revocation or civil and criminal penalties. 

In 1916 the model law appeared as the first draft of the Uniform 
Small Loans Law. One by one the states adopted a law based 
thereon until all the industrial states now have a small loan law. 
During 1939, 4,036 personal finance offices throughout the country 
lent $757,300,000.?7 

Within recent years commercial banks have become interested in 
making small personal loans and in seeking legislation which will 
permit them to better compete in this field. Nevertheless, many com- 
mercial banks have carried a goodly amount of character loans, the 
estimated figure for 1939 being $592,000,000.8 

Besides these more important agencies of direct consumer credit, 
there are other sources which must be mentioned. There is the old 
and colorful pawnshop which is patronized by the “spendthrift 
wealthy, the demimonde, the improvident artisan, the petty trader or 
peddler, the great mass of urban poor... .”*° Principally because of 
a mutual distrust between the pawnbrokers and the law enforcing 
authorities, it is difficult to estimate the amount of business done by 
the pawnbroker.*® Figures vary from 225 to 600 million, the latter 
being about 23% of all consumer credit in 1930.8! Pride, shiftless- 





* PersONAL FINANCE COMPANIES—-INSTALMENT Loans To Consumers (Credit 
Analysis Unit, Marketing Research Div., U.S. Dept. Com., 1940). 
*CuapMaN AND AsSOCIATES, COMMERCIAL BANKS AND CONSUMER CREDIT 
(Nat. Bur. Econ. Res. 1940). 
* Mottershead, III, Pawnshops (March 1938) 196 ANnats. 149. 
Ibid. 
™ CLarK, Frnancinc THe Consumer (New York 1933). 
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ness, lack of better collateral, and need for immediate and undis- 
closed credit keep the pawnshops going. 

Employer funds, and borrowing on life insurance policies*? or 
building and loan stock are among a variety of other miscellaneous 
sources of direct credit of lesser importance. Finally, there always 
tuay be some unlicensed operators who succeed from time to time in 
evading the best administered laws. 


INSTALMENT SELLING AND FINANCING 


The other and more voluminous phase of consumer credit is re- 
tail sales credit. This credit is granted either through the merchant 
directly or a finance company. 

Although instalment selling is typically American, selling on time 
can be traced back more than two thousand years to ancient Rome, 
Mesopotamia, and Egypt.** It perhaps first appeared in this country 
about 1807 when a well known New York furniture house began to 
use the instalment plan.** However, it took the greatly increased 
productive capacity of American industry after the World War and 
the development of the automobile industry on a national scale to 
cause such selling to blossom forth. 

The great productivity released by war into the production of 
consumer goods greatly intensified competition and drove American 
business into unprecedented advertising and high pressured market- 
ing. Because consumer income had failed to keep pace and because 
of the relatively high cost of such durable goods as refrigerators, 
stoves, and automobiles, future incomes were borrowed upon by the 
use of various budget, deferred income, or instalment plans. 

Instalment selling spread so rapidly and widely that soon there 
was practically nothing which could not be purchased on the instal- 
ment plan. In 1929 instalment selling reached a high of six and 
one-half billions,?> and between 1935 and 1938 it has ranged from 
three and one-half to four and one-half billions.** 





“Berman, Borrowing on Life Insurance Policies (March 1938) 196 ANNALS 
176. 

* Ayres, Instalment Selling and Finance Companies, (Mar. 1938) 196 ANNALS 
121; Mrnper, Retam InstaALMENT SELLING (Research Report No. 6, Maryland 
Legislative Council 1940) 2. 

* Ibid. 

* Table II, Neifeld, Institutional Organization of Consumer Credit (1941), 
8 Law Anp CONTEMPORARY PROBLEMS 30. 

* MINDEL, op. cit. supra note 27. 
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With instalment purchasing reaching such heights, the indi- 
vidual retail merchants soon found that their regular capital re- 
sources limited them to carry only a certain amount of such ‘receiv- 
ables. Thus the sales finance company was born to meet the retailers’ 
needs. This new industry took over the dealers’ collection duties by 
purchasing his paper at discounts. By spreading and absorbing 
individual losses over a great volume of transactions the business 
thrived profitably. Risks were further spread by scattering pur- 
chases over different areas and diversifying the types of paper bought 
so that a local disturbance would not affect their entire holdings.’7 

During 1939 finance companies purchased $1,990,283,000 of 
paper, and insured commercial banks bought another $750,000,000.38 

Here, too, in this phase of consumer credit, abuses crept in 
rapidly. At least one family of every four indulged in instalment 
purchasing ;*® therefore it was not long before legislation remedying 
these evils was demanded. The principal abuses centered about the 
contract terms, finance charges, and repossessions.*® 

The typical contract was written to secure the rights of the seller 
and neglect those of the purchaser. If the purchaser paid the full 
time price before the due date, he received no compensation for the 
credit he had paid for but not received. Contracts were wordy and 
confusing; sometimes some unscrupulous sellers got purchasers to 
sign in blank for the purpose of changing the terms originally agreed 
upon. Acceleration clauses which made all payments due upon failure 
to meet an instalment opened the way for many abuses including 
“fnance kiting”. This was a practice by which several finance 
charges were collected on one time sale transaction: Upon presenta- 
tion of a payment, the consumer was told that his contract had been 
sold to another agency. At the new agency he was greeted with the 
same answer. By the time he caught up with the holder of his con- 
tract, he found himself in arrears and therefore subject to penalties 
and delinquent charges. There followed an attempt by the company 
to refinance his debt with them, adding still more costs.*1 

Prices and charges were also generally inadequately quoted. In 





* Grimes, FINANCING AUTOMOBILE SALES, (1926) 16-17. 

* Supra note 29, Table III at 31. 

* MINDEL, Op. cit. supra note 27 at 28. 

“For a discussion of these abuses see ibid and the Report Or THe STATE 
Bankinc Commission AND LEGISLATIVE INTERIM COMMITTEE To INVESTIGATE 
Frvance Companies (Wisconsin 1935). 

“ Report Or THE STATE BANKING Commission AND LB&GISLATIVE INTERIM 
CommeattrEe To INVESTIGATE Frnance Compantes (Wisconsin 1935) 46. 
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the automobile financing industry especially, the cost to the pur- 
chaser was greatly raised because of a series of bonuses, reserves 
rebates, and “packs”. At first the automobile dealers endorsed their 
paper so that in case a purchaser failed to pay his obligation, the 
finance company would have recourse against the dealer from whom 
it purchased the paper. In order to get the business of dealers, 
finance companies began setting up reserves for the dealers to cover 
his losses. The balance left after deducting losses would then be 
periodically turned over to the dealers. As competition grew among 
the finance companies, greater reserves were accumulated and paid 
back. These payments soon took the character of outright bonuses; 
therefore those companies financing without recourse were forced to 
begin the practice in order to compete. As competition grew greater 
“dealer participation” was permitted by the finance companies by 
permitting the dealer to tack an extra sum on the finance charges. 
This sum was pocketed by the dealer. Both the costs of dealer par- 
ticipation and the various reserves were borne by the consumer. In 
some cases a purchaser was charged for services, such as an insur- 
ance, which he never received. 

Numerous other abuses centered around repossession. For in- 
stance, many repossessions were unjustifiable and were made for the 
sole purpose of augmenting profits by assessing extra charges. Fre- 
quently contracts permitted repossession by force or without notice. 
More grievous was the failure to permit redemption or protect the 
buyer’s equity in the repossessed car. 

Regulation in both instalment selling and financing began com- 
paratively late. The general usury laws were of no aid because the 
courts have held them inapplicable to instalment sales. The basis of 
this doctrine is that finance charges are not interest charges.*? How- 
ever Indiana and Wisconsin in 1935 attempted to remedy these 
abuses by specific legislation. Indiana endeavored to regulate the 
whole field of instalment buying and financing*® whereas Wisconsin 
limited itself to motor vehicles.‘ Since then other states have at- 
tempted regulation to varying degrees. 





“For two articles discussing the pro and con of this doctrine see Berger, 
Usury In Instalment Sales, (1935) 2 Law Anp ConTEMPORARY PROBLEMS 145 and 
Ecker, Commentary On “Usury In Instalment Sales” (1935) 2 Law Anp Con- 
TEMPORARY PROBLEMS 173. 

“Ind. Acts 1935, c. 182 and 231, pp. 909 and 1206; Inp. Srat. SERVICE 
(Baldwin 1935) Ch. 91, Art. la $14, 857 and Art. 16 §14, 857-29. 

“Laws at 1935, c. 474, Wis. Star. (1935) §218.01. 


























CONSUMER CREDIT 
CoNSUMER CREDIT AGENCIES IN WISCONSIN 


The greatest single source of direct consumer credit in Wisconsin 
is the small loan company licensed under Chapter 214 of the Wis- 
consin Statutes. These licensed agencies are permitted to lend up 
to $300 charging on unpaid balances no more than a maximum 
interest rate set by the Banking Commission. Wisconsin has adopted 
a sliding scale of maximum rates permitting 2.5% per month on 
balances of $100 or less, 2% for $100 to $200, and no more than 
1% on the balance over $200. Charging extra fees and compounding 
interest are prohibited. In 1942 the Commission reported that 70 
licensed companies made 101,255 loans totalling $15,101,974.43.45 

Closely associated with the small loan companies are the dis- 
count companies authorized to do business under Section 115.09.*¢ 

These companies were originally organized to relieve banks from 
making the more hazardous character loans.** By statute they cannot 
lend over $1000 nor can they discount more than 10% at the time 
of the loan.** Extra fees and charges are limited to delinquency 
fees which cannot exceed 10% per year.*® 

Under Sections 115.09 and 115.07, the latter also dealing with 
wage assignments and chattel loans generally, $4,838,846.02 and 
$7,476,170.04 respectively were loaned during 1942.5° These figures 
include $2,312,804.77 lent by a number of banks licensed and oper- 
ating under these two laws." 

In 1931 the legislature especially promoted credit unions and as a 
result Wisconsin’s 605 credit unions rank right behind the personal 
loan companies in amounts loaned. During 1942 they loaned $8,939,- 
811.615? to their members at rates running somewhat less than the 
maximum one per cent per month. Interest is chargeable on unpaid 
balances. 

Pawnshops are the oldest chattel loan agencies, but because of 
the small loan companies they are a declining business. They operate 
under Section 115.07 and charge 10% interest plus 7% for fees. 
In 1942 there was only one pawnshop operating under Section 





* AnNUAL REporT, 1942. 

“Wis. Strat. (1941). §115.09. 

“ TownsEnD, CONSUMER Loans In Wisconsin (1932) 79. 
“ Wrs. Stat. (1941) §115.09. 

“22 O.A.G. 836. 

” ANNUAL Report, 5. 

* Annual Report, 1942. 

% Thid. 
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115.07, although there were a number of pawnbrokers operating 
under a City of Milwaukee ordinance.** 

Another source of credit which has been on the decline is that of 
employers’ funds. Before the days of the large corporation and 
impersonalized employer-employee relations, this source of consumer 
credit was considerable. A survey for 1929-30 revealed the 3,681 
employees in Wisconsin had received employer advances totalling 
$857,176.5* Either six percent or no interest at all was charged.® 

Borrowing on life insurance policies has been considered to be of 
an appreciable amount.*® Another source of credit to the consumer 
is borrowing upon building and loan stocks owned by saving mem- 
bers. 

Because Wisconsin does not attempt to regulate retail credit 
ether than in the motor vehicle field, there is no estimate of how 
large such credit is. However, since it is said that about one-third 
of all sales are made in such a manner,®’ the amount must bulk very 
large. However we do have the figures pertaining to the financing 
of automobile purchases. 

Independent and national automobile finance companies operating 
under Section 218.01°° during 1941 did a gross volume of retail 
purchases of $41,682,815.95 and banks licensed under the same 
section did another $3,381,842 of business. In addition to this, the 
dealers themselves financed $4,380,693.28, bringing the grand total 
for 1941 to $49,445,351.23 in the automobile business alone.®® 

A third phase of consumer credit which has begun to receive 
recognition is that of collections. Collection tactics of the illegal 
lenders were often brutal and depressing.*’ Even with the passing 
of the loan shark, Wisconsin felt it necessary to regulate the collec- 
tion agencies. In 1937 the legislature adopted a statute requiring 
the licensing of all collection agencies.* Under this law 116 agencies 
collected $1,903,706 for the 1941 period.® 





% 30 O.A.G. 423. 

“ TowNSEND, CONSUMER LOANS IN WIsconsIN (1932), 68. 

* Td. at 76. 

* Ibid. 

* NerreLp, INSTITUTIONAL ORGANIZATION Or ConsUMER CREDIT (1941) 8 Law 
Anp CONTEMPORARY PROBLEMS 32. 

™ Wis. Srar. (1941) §218.01. 

® ANNUAL REPORT, 1942. 

® Birkhead, Collection Tactics of IMegal Lenders (1941) 8 Law Anp Con- 
TEMPORARY PROBLEMS 78. 
“Laws at 1937, c. 358; Wis. Star. (1937) §218.04. 
* AnnuAL Report, 29. 
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With this introduction to the general problem of consumer credit 
we can now turn to a detailed examination of the particular agencies 
adapted and licensed in Wisconsin to meet the credit needs of the 
consumer. This article will confine itself to the small loan companies, 
the discount companies, and automobile financing. Credit unions 
will be discussed in following articles. 
































SMALL LOAN OR PERSONAL FINANCE COMPANIES 


Ever since the passage of the small loans law in 1927, the per- 
sonal finance companies have been a principal source of direct con- 
sumer credit in Wisconsin. 

Except for a few years during which it appeared that such com- 
panies would have to discontinue operating because of the threatened 
and very near repeal of the statute authorizing them to do business, 
they have always had annual outstanding balances of well over five 
millions.** It already has been noted that in 1941 Wisconsin licensed 
72 companies which made 113,039 loans amounting to over seven- 
teen and one-half millions.© 

The preceding introduction has described how this business de- 
yeloped as a response to the credit needs of the consumer created by 
cur modern industrial economy and how it was used as a weapon 
against the loan-shark who had sprung up to illegally supply those 
needs by evading the existing usury statutes. 

Much, if not most, of the work of developing the legislation 
creating and controlling this consumer credit agency was done by 
the Russell Sage Foundation. However the work of the Foundation 
was antedated by the early attempts of a few states during 1880-90.% 
These states enacted new usury legislation specifically regulating 
wage assignment and chattel loans. 

In 1907 two investigations were made for the Russell Sage 
Foundation and both reports concurred: 


“there was a tremendous and insistent demand for small loans 
to wage earners, that the existing legal structures prohibited 
legitimate agencies from making such loans; that ‘efforts to 
enforce repressive laws merely made the situation of the small 





* Wisconsin Laws 1927, c. 540; Wis. Stat. (1927) §214. 

“ ANNUAL REporT, 14. 

“Td. at 5. 

“See Wis. Srar. (1895) §1691 and Bradway, The Development of Regula- 
tion, (March 1938) 196 ANNALS 181. 
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borrowers worse; and that the solution to the loan shark 
problem lay in creating agencies to make small loans at the 
lowest possible rates and in regulating the existing small loan 
business.’’6? 


As a result a new approach to the problem was taken. It was 
proposed that the consumer credit field be opened to legitimate enter- 
prise by permitting regulated licensed lenders to charge more than 
the usual usury rates. 

After watching the experience of a number of states which 
adopted these principles in experimental legislation,®* the Foundation 

'in 1916 published the first draft of the Uniform Small Loan Law 
as a model law. Unexpected assistance had come from the American 
Association of Small Loan Brokers who were foresighted enough to 
recognize that the excesses indulged in by unscrupulous lenders 
would soon result in complete condemnation and disrepute of the 
entire business.®® Therefore, these men cooperated and offered their 
practical experience and knowledge in the drafting of the model law. 

Briefly, the law provided for the licensing of all lenders who 
charged more than the usury rates. A maximum monthly rate to 
be paid on unpaid balances was recommended and all other fees 
whatsoever were prohibited. Amounts up to $300 could be lent and 
certain devices for the protection of the borrower were set up. 
Observance of the law was sought by provisions for revocation of 
licenses, posting of bonds, required inspections and reports, and 
severe penalties for violations. The supervision and administration 
cf the law was to be placed in the hands of an administrative body. 
As of July 1, 1943 thirty-six states had enacted small loans laws 
based upon these various drafts, and an eighth model act is in prep- 
aration for publication. In fact, only 5 states, all agricultural,, are 
without any small loan law.”° 





"Nugent, The Loan Shark Problem (1941) 8 Law ANnp CONTEMPORARY 
ProsiemMs, 6. The two studies were THE SALARY Loan Business In New York 
Crry by Clarence W. Wassam (1908) and THe CuHatret Loan Business by 
Arthur H. Ham (1909). 

“For a detailed study of the origin of the small loan business and its eco- 
momic and social causes, see Rosrvson & Nucent, RecuLtaTion Or THE SMALL 
Loan Bustness (Russell Sage Foundation 1935). 

® Hubachek, The Development of Regulatory Small Loan Laws (1941) 
8 Law Anp CONTEMPORARY PROBLEMS, 112-13. 

"Table II, Foster, Small Loan Laws of the United States, (Pollak. Founda- 
tion for Economic Research 1940) 6; (statute research by writer). 











CONSUMER CREDIT 
LEGISLATIVE History 


Ordinarily, legislative histories are dull and uninteresting read- 
ing; however, the history of the enactment of the Wisconsin small 
loans law was anything but that. For more than fifteen years the 
wisdom of authorizing personal finance companies to do business in 
Wisconsin was a subject of vigorous debate. On more than one 
occasion the controversy completely dominated the legislative scene. 
No sooner was a small loans law enacted than it was a target for 
repeal or judicial attack. 

The struggles similar to those which occurred in other states con- 
sidering such legislation, attracted nationwide attention because Wis- 
consin, long a leader in progressive social legislation, evinced every 
intention of thoroughly thrashing the problem out until it reached 
a satisfactory solution. As was true in other states, unwise lobbying 
in Wisconsin on the part of some of the representatives of the lending 
industry seriously clouded the issues. 

Another reason for chronicling the legislative history of the small 
loans law is that it permits an appreciation of the extreme sensibility 
of the small loan companies to public opinion. This factor has bearing 
upon the enforcement and administration of the law as well as the 
operation of the business. 

Usury legislation in Wisconsin dates back to the Northwest ter- 
ritorial days of 1788-1800," but it was not until the 1890's that a 
distinction between producer and consumer credit was made. The 
first law specifically regulating consumer loans was passed in 1895. 
The law covered loans secured by “chattel mortgages, bill of sale, 
receipt or other evidence of debt upon chattel goods or property,” 
and provided that it was unlawful to charge more than 10% interest 
per year plus 14% for “all examinations, views, fees, appraisals, 
commission, renewals, and charges of any manner or description 
whatsoever in procuring and making the loan.”** The latter pro- 
vision was a clear recognition that usury had been covered up by 
high charges for manifold fees and commissions. The law also made 
violations punishable by a fine of not less than five dollars or more 
than fifty ; previous usury legislation provided for treble recovery of 
the excess paid over the legal rate.** 





"For a detailed study of Wisconsin usuary legislation !:etween 1838-1913, 
see Wood, The History of the Usury Law in Wisconsin 1838-1913. (Legislative 
Reference Library, Madison, Wisconsin 1930). 

"Wisconsin Laws 1895, c. 327, Wis. Stat. (1898) $1691. 

™ Wis. Rev. Strat. (1858) c. 61, §2. 
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In 1903 further control by licensing all loan agents was con- 
sidered ;** but the bill was indefinitely postponed by the legislature." 
Two years later the credit problems and difficulties of the consumer 
were brought before the public by Mr. Edw. T. Yockey of Mil- 
waukee who had been handling many suits against the small loan 
shark—most of them without fees. Mr. Yockey declared that the 
general usury laws were inadequate and that the needy borrower 
usually was in such financial straits that he was powerless to redress 
himself by hiring legal counsel. Thus the loan agent felt secure to 
continue operations unabated. Yockey explained that the owners of 
the lending agencies were difficult to find, and that it was difficult to 
discover whether it was worth suing; therefore he recommended 
legislation requiring that all agencies be registered and post bond.”¢ 
Charitable agencies reported that loan sharks were not always men, 
but were also of the fairer sex, one of whom had given up teaching 
in a business college for the more profitable business of loan shark- 
ing.77 Milwaukee was also somewhat shocked over the story of a 
popular police officer who had sought to escape the clutches of a loan 
shark by burglarizing.”® 

As a result of this general complaint the statutes were stiffened 
by making violation a misdemeanor punishable by a fine of not less 
than $25 or more than $300, imprisonment not to exceed six months, 
or both. Loans secured by pledges or wage assignments were added 
to those already protected.” 

The law in this form did not go unchallenged, but was attacked 
as an infringement of personal freedom and the liberty of contract. 
However it was upheld by the Wisconsin Court as a reasonable and 
valid exercise of the police power ;® a petition for certiorari was 
denied by the United States Supreme Court.*? 

Further demands for amending usury legislation continued to 
appear in the newspapers as did accounts of how the Provident Loan 
Society, a philanthropic organization, battled the loan sharks by 
offering small loans at very low rates.*? 





™ Wis. Assembly Bills 1903, 269-A. 

™ Wis. Assembly Journal, 1903, 711. 

® Milwaukee Journal, Jan. 17, 1905. 

™ Evening Wisconsin, Feb. 13, 1905. 

*® Milwaukee Sentinel, May 18, 1905. 

”® Wisconsin Laws 1905, c. 278. 

State ex rel. Ornstine v. Cary, 126 Wis. 135, 105 N.W. 792 (1905). 
™ State ex rel. Ornstine v. Cary, 204 U.S. 669, 27 S. Ct. 788 (1907). 
*? Milwaukee Sentinel, Jan. 15, 1906; Milwaukee Free Press, Jan. 20, 1907. 
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A new approach to strengthening the law was taken by the legis- 
lature in 1907. The new law made it a prima facie proof of violation 
as a principal if any person: 


“is charged with having committed such offense through an- 
nother person as his agent, that such other person has asked, 
demanded, received, taken, accepted, or charged interest or 
commissions, as the case may be, in an amount exceeding the 
rates aforesaid, and was authorized on behalf of such prin- 
ciple to loan, and did in fact loan unto the borrower at the 
time and place referred to in the indictment, information, or 
complaint, the money of such principle.’ 


This law, too, was attacked on the same grounds, but it was also 
upheld.** 

Meanwhile, in 1909, the Russell Sage Foundation was beginning 
its work which resulted in the First Draft of the Uniform Small 
Loan Law.*® This law provided for a 344% monthly interest rate 
on unpaid balances. The rate was thought to be the lowest rate 
which would attract capital in sufficient quantities to care for the 
needs of the consumer. The bill also set $300 as the maximum loan 
permitted at this special rate. 

In that same year a bill was introduced in the legislature pro- 
posing to place the business of lending on chattels and wage assign- 
ments under the supervision and regulation of the banking commis- 
sion.8* Loan agents were to be licensed subject to the Commission’s 
power of revocation, no other business was to be conducted on the 
premises, books were to be inspected, the agents were to make annual 
reports, and the maximum rates were to be set by the Commission. 
In spite of the demand for new legislation consideration of the bill 
was indefinitely postponed.*? 

Young city attorney Daniel W. Hoan of Milwaukee took up the 
cudgels in the following year by instituting a crusade against the 
loan sharks.88 Again the difficulty of securing evidence appeared, 
and on trial the testimony usually amounted to “a single statement 
by the borrower against a single statement of the loan agent, one 
affirming and the other denying the amount of interest charged.”*® 





® Wisconsin Laws 1907, c. 412, Wis. Stat. (1911) $1691. 

“ Fahringer v. The State, 148 Wis. 291, 134 N.W. 406 (1912). 
*% TownsEND, CONSUMER Loans IN WIsconsIN (1932) 89. 

* Wis. Assembly Bills 1909, 438-A. 

* Wis. Assembly Journal, 1909, 837. 

* Milwaukee Free Press, Oct. 27, 1910. 

® Milwaukee Sentinel, Nov. 8, 1910. 
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As an alternative method of combat, a loaning bureau operated by 
the city was suggested.” 

After a whirlwind campaign and a sentencing of a number of 
usury violators in 1912, District-Attorney Zabel of Milwaukee Coun- 
ty announced that the city was cleaned up and free of loan sharks.® 
If Milwaukee was cleaned up, the fact was not reflected by the 
amount of legislation providing for the relief of small borrowers 
which was introduced in the 1913 session.** The bill which was 
finally passed** reduced the maximum legal rates for commissions 
and charges from 14% to 4%.® Immediately thereafter an outcry 
a1ose proclaiming the reduction was but an invitation to the loan 
sharks to return. It was strenuously argued that a legitimate busi- 
ness could not operate on a 10%-4% basis. As a result, a bill® 
returning to the former rates was introduced in the leglislature, 
which was still in session, but the bill was defeated.°* However, the 
next time the legislature convened the rates were again changed. 
Apparently, either as a result of a compromise or a new approach, 
the rates for commissions were fixed at not more than 7% per year 
for loans of $100 or less, and not more than 4% per year on loans 
over $100.97 

During the World War years there was a natural lull in legisla- 
tive activity concerning small loans, but immediately thereafter the 
Wisconsin legislature was to plunge into one of its most bitter legis- 
lative battles—the struggle over the “42%” law. This law, in the 
form of the First Draft of the Uniform Small Loans Law, was the 
result of the Russell Sage Foundation’s work. The controversy 
over the rates was to become one of the most unfortunate and hectic 
battles experienced by the Wisconsin solons. 

In 1919 two bills were introduced. The first sought to amend 
the rates back to a 4% maximum for all commissions.®* The second 
bill was the one based on the First Draft of the U.S.L.L. It pro- 
posed to permit licensed and bonded loan agents to charge 314% 





* Milwaukee Sentinel, Nov. 8, 1910; Milwaukee Journal, Nov. 12, 1910. 

" Milwaukee Leader, Nov. 10, 27, 1912. 

" Three bills; 760-A, 916-A, 411-S; were almost identical and placed a limit 
on the amount permitted to be loaned. Two other bills, 64-A and 550-S provided 
for changes in the legal rates for commissions. 

* Wis. Assembly Bills 1913, 64-A. 
™ Wisconsin Laws 1913, c. 115, Wis. Strat. (1913) $1691. 

* Wis. Senate Bills 1913, 550-S. 

* Wis. Assembly Journal, 1913, 1599. 

* Wisconsin Laws 1915, c. 450, Wis. Stats. (1915) $1691. 

Wis. Assembly Bills 1919, 161-A. 
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per month on amounts up to $300. The business was to be under 
the supervision and regulation of the Banking Commission which 
could revoke licenses, inspect books, and require annual reports. The 
interest rate was to be the only charge and was to be paid on unpaid 
balances. Discounting and compounding were prohibited, as was 
false advertising. Excess charges voided the entire loan and other 
penalties were also provided. A number of restrictions and require- 
ments to be observed in the making of loans were laid down. These 
were designed to clearly show the borrower all the terms and con- 
sequences of the contract.”® Considerations of both bills was indefi- 
nitely postponed.1°° 

Perhaps it should be emphasized here that the maximum legal 
rate of 312% included all fees and charges, whereas all the previous 
legislation permitted charges in addition to interest. It should 
also be pointed out that while a monthly rate of 314% is 42% a year, 
the actual cost of a loan of $100 paid off in ten regular monthly 
instalments is $19.25.'°? These distinctions were not always recog- 
nized by the public or the legislators in the debates on the proposed 
laws. 

In 1921 and ’23 the bill was passed each session, but on each 
occasion it was vetoed by Governor Blaine.1°% In his veto mes- 
sage,'°* the Governor stated that he understood that the bill was 
promoted by charity organizations, and if such were true, those 
organizations were misguided because the bill lacked every possible 
element of charity. He criticized the bill for “legalizing a most un- 
conscionable rate of interest.””2° 

In 1925 the bill was again introduced but failed to pass.1% 
Meanwhile, in 1926, District Attorney Wengert of Milwaukee Coun- 
ty instituted another campaign against the loan sharks. The alleged 
violators confronted him with the defense that they were not vio- 
lating the usury laws, because they were not lending or charging 
interest. Instead, they claimed were were merely purchasing salaries 





Wisconsin Assembly Bills 1919, 471-A. 

1 Wis. Assembly Journal, 1919, 503, 1215. 

1 Wis. Stat. (1898) §1691; Was. Srar. (1913) §1691; Wus. Srar. (1915) 
§1691. 

18 TOWNSEND, CONSUMER Loans IN Wisconsin (1932) 113. 

2 Introduced and passed as 148-S in 1921 and 3-4-A in 1923. 

1 Wis. Senate Journal, 1921, 1318; Wis. Assembly Journal, 1923, 1887. 

1° Ibid. 

1 Introduced as 792-A; consideration indefinitely postponed, Wis. Assembly 
Journal, 1925, 792. 
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or wages at a discount.’ A year later Dist. Atty. Wengert joined 
vith those asking for new legislation.1°° And in the following session 
the bill was again introduced. Proponents of the measure charged 
that lobbyists against the bill were using chorus girls from a Mil- 
waukee burlesque show house to entertain the legislators. They 
also alleged the loan sharks were fighting for a 2% rate under which 
legitimate business couldn’t operate, thus leaving the field clear for 
the sharks.1!° 

However, in that year the bill was again passed by both houses 
and permitted to become law!’ without Governor Zimmerman’s 
signature. Explaining his action, the governor declared that he was 
permitting the law to have a trial, although he was prejudiced against 
a law which authorized such an “extremely high rate of interest.” 
He felt his action was warranted because people whom he thought 
were best informed on the problem, public officials, representatives of 
labor, and social workers, had urged approval, and also because of 
the fact that twenty-four states had the law, and none had asked for 
repeal.1!? 

Passage of the law only served to add more fuel to the fire. 
Within five months publicity adverse to the law began to appear. 
A request that Governor Zimmerman add the repeal of the small 
loans law to his call for a special session was strenuously urged."* 
Mr. Aubry Williams of the Wisconsin Conference of Social Work 
announced that unless more favorable reports were heard, the con- 
ference would “fight for repeal more tenaciously than it advocated 
its passage.”114 

During the summer newspapers carried the story that a group of 
citizens who had sponsored the bill met with the Wisconsin Indus- 
trial Lenders’ Association, and as a result the leaders agreed to have 
a “thorough and impartial study made in order to have a scientific 
basis upon which to judge the operation of the law or to project 
needed changes.” Mr. Burr Blackburn, a former director of public 
welfare of Georgia and one of the leading men in social work in 
America, was selected to direct the study. In October the first 





1 Milwaukee Sentinel, Dec. 9, 1926. 
% Milwaukee Journal, March 2, 1927. 
2” Capital Times, Jan. 22, 1927. 

4° Capital Times, Jan. 9, 1927. 

14 Wisconsin Laws 1927, c. 540; Wis. Stat. (1927) §214. 

2 Executive Communications, Wis. Assembly Journal, 1927, pp. 2626-28. 
43 Oshkosh Daily Northwestern, February 23, 1928. 

** Capital Times, April 13, 1928. 

3 Wisconsin State Journal, Aug. 4, 1928. 
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report of the committee appeared, on the whole favorable to retention 
of the law.72¢ 

At the same time the Banking Commission had several men in 
the field attempting to determine whether the business could be op- 
erated on lower maximum rates and still at reasonable profits.1!7 
As the coming session approached, at least a half dozen legislators 
announced their intentions to introduce bills of repeal while others 
expressed support of such action.1® 

Although there was a flurry of other bills and resolutions, the 
fight centered about the repealer.4® Pursuant to a Senate Resolu- 
tion, Commissioner Schwenker made a report on the operation of 
the act for the year.'2° The Commissioner found that at the end of 
1928, 47 offices were licensed which had lent a total of $5,548,314 
to some 34,180 borrowers. The yield was 10.8% return on invested 
capital. As yet no complaints against the companies by borrowers 
had been filed. Because the companies had only operated for one 
year, and beginning operational expenses are higher than later costs, 
the net earnings disclosed were not a fair criterion; therefore it was 
recommended that the act remain unchanged until next session when 
a better comparison of cost and profits could be had.174 

Concurring in this recommendation, the Wisconsin Conference 
of Social Work threw its influence into the fight to retain the law for 
another two years.!** For taking this position the Conference was 
condemned by Sen. Boldt, chairman of the finance committee, who 
expressed surprise that the Conference “would mix in and stoop to 
send out propaganda in favor of such cold blooded business,”!*8 

Following this little skirmish, the Citizens’ Research Committee, 
headed by F. M. Wilcox, Chairman of the Industrial Commission, 
and Professor Commons of the State University sent the legislature 
a report recommending no change. It was announced that the report 
was prepared under the personal supervision of Professor Commons 
and was based on six months of research done by Burr Blackburn 
who was employed by the National Industrial Lenders’ Associa- 





*° Oshkosh Daily Northwestern, Oct. 11, 1928; Blackburn, The Wisconsin 
Study of The Social Effects of the U.S.L.L. (Paper read at the Wisconsin Con- 
ference of Social Work, Oct. 1928). 

*" Capital Times, Dec. 4, 1928. 

™ Wis. Senate Journal 1929, 242-45. 

™° Wis. Senate Bills 1929, S-38. 

%” Wis. Senate Journal 1929, 242-45. 

11 Ibid. ' 

"2. Racine Times-Call, March 30, 1929; Wisconsin State Journal, April 1, 1929. 
18 Wisconsin State Journal, April 5, 1929; Evening Telegram, April 15, 1929. 
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tion.’** The report pointed out that a large percentage of our gain- 
fully employed could not reasonably save enough to meet emergen- 
cies, and therefore they needed a source of credit. To take away 
these legitimate facilities would be to return the field to the loan 
sharks. Finally, the committee argued that the rate was not 42% 
but 22.5% per year because loans were repaid on instalments and 
interest was only collected on unpaid balances and that in time, after 
competition had had a chance to develop, rates would be reduced to a 
lewer level.*5 

Lt. Gov. Huber vigorously condemned this report by charging 
that “the man who took the leading part in this investigation belongs 
to the loan shark organization and is paid with the funds of that 
concern.” At the same time the Lieutenant Governor hinted at cor- 
ruption in the passage of the bill in 1927.12° After another such 
vociferous attack in which the law was branded as “legalized ban- 
ditry” the Senate voted 23-5 for repeal.'*? 

As the campaign shifted to the Assembly, the President of the 
Wisconsin Industrial Lenders’ Association placed advertisements in 
the newspapers asking the public to visit the loan offices to see 
whether the “anonymous misrepresentations of our (the small loan) 
business had any basis.”?*° The same invitation was extended to the 
legislature.1*® The fight took to the air via the radio. It was inti- 
mated that Lt. Gov. Huber was making political capital of the con- 
troversy.18° 

The W.I.L.A., through its president, again entered the fray by 
announcing that as a result of a statewide referendum, 12,577 of 
13,487 people had voted favorably for retention of the law because 
they desired to retain the opportunity of borrowing money at the 
small loans offices with which they had done business. The refer- 
endum was reported to have been conducted by a citizen’s committee 
composed of former Governor McGovern, Wm. Pieplau, a promi- 
nent Republican, and Fred D. Goldstone, a leader in social work.’ 
A bit later Mr. Koehler, President of the W.I.L.A., supplied the 
legislature with a twenty page analysis of typical small loans made 
to the residents of the 16th assembly district in Milwaukee. The 





"* Capital Times, April 15, 1929. 

125 Ibid. 

* Capital Times, June 12, 1929. 

1" Capital Times, June 20, 1929. 

“8 Wisconsin State Journal, July 8, 1929. 

"2° Milwaukee Leader, July '9, 1929. 

1 Wisconsin State Journal, July 12, 1929. 

“3 Oshkosh Daily Northwestern, July 14, 1929. 
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report asserted that loans were sought for urgent necessities or 
pressing debts, that borrowers were of a stable class so as to be 
entitled to such credit, that the rates were not unduly burdensome, 
and that the report was typical of the true conditions.1%? 

After Professor Commons, Fred M. Wilcox, and Dr. L. N. 
Robinson, the latter representing the Russell Sage Foundation, ap- 
peared before the Assembly committee urging retention of the law 
and the creation of an interim committee to study the problem, the 
Committee voted 7-1 to kill the repealer. Before the Assembly con- 
sidered the repealer,’** a reward of $1000 was offered for informa- 
tion concerning the author and printer of a pamphlet intended to 
influence the Assembly in favor of repeal.’*4 The advertisement was 
signed by the legislative counsel representing the W.1.L.A.'*° Shortly 
thereafter the Assembly refused, 40-35, to concur in the repeal.1%¢ 

Although the Senate’s efforts to win repeal had been thwarted, 
the Senate was not yet finished with the matter of small loans. It 
appointed a special committee to investigate the extent of the influ- 
ence exerted upon the legislature by lobbyists during the 1929 ses- 
sion.457 It had been alleged that the Citizens Research Committee 
was a “dummy committee” to which prominent men had lent their 
good names. 

As the investigation proceeded it developed that several men on 
the committee did not fully read the report or know that Mr. Black- 
burn was being paid by the lenders. However, the testimony took a 
sharp turn when Professor Commons declared that the report was 
prepared by him, as all his reports and investigations were, that he 
had reworked and checked it, and that he was perfectly satisfied it 
was a fair and impartial study.’** This testimony led to a little 





*8 Capital Times, July 17, 1929. 

"% Wisconsin State Journal, Capital Times, Milwaukee Journal, Oshkosh 
Daily Northwestern, July: 17, 1929. 

"% Wisconsin State Journal, July 22, 1929. 

8 Tbid. 

*® Capital Times, July 25 and 31, 1929. 

17 Wis. Senate Journal 1929, Res. 45-S at p. 1486. 

“* Transcript of Hearings of Committee to Investigate Lobbying created pur- 
suant to Res. 45-S, 1929. On file in Attorney-General Dept. Mr. Williams testified 
that he had urged passage in 1927, but observed that the law was not working 
satisfactorily, that social agencies had complained that the leaders were lending 
to people who should not have been given credit, and that he had addressed the 
W.LL.A. on these matters, therefore it was agreed that the national organization 
would have a study made at their expense by a man chosen according to Mr. 
Williams’ satisfaction. Mr. Williams, along with F. N. Persons and Eugene 
Wengert selected Burr Blackburn and although the record is not clear, it appears 
that it was understood by the Committee this selection had the approval of the 
Russell Sage Foundation. 
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newspaper sally in which the Milwaukee Journal editorially ridiculed 
Editor Evjue of the Madison Capital Times for not knowing Black- 
burn was being paid by the lenders because Evjue’s own paper had 
carried a story reporting that fact.4*® On the next day the Capital 
Times countered with a story concerning big sums of money which 
the Milwaukee papers had received from advertising for small loan 
companies,!* 

A stenographic report of the minutes of a W.I.L.A. meeting re- 
vealed that at the meeting Mr. Blackburn was looked upon by the 
local lenders as a friendly propagandist who was “going out to 
spread the good word along the highways and byways and so on.”24! 
Te this testimony Mr. Blackburn replied that he came to Wisconsin 
with the thorough understanding that no strings were attached.!*? 
Final testimony before the Senate committee concerned a charge and 
denial that one assemblyman had solicited another’s vote against the 
repeal because he had been offered $5000 to kill the repealer.14* 

The Committee reported that it discovered that it was the prac- 
tice of lobbyists “to bolster their pleas by ‘dummy’ committees, with 
a membership of eminent, but very busy, men whose names carry 
great weight with the legislature.” 

This report was assailed by all the members of the Citizens 
Committee as disproved by the testimnoy ;!*° a resolution to continue 
the probe was decisively defeated, 16-4.14° Thus ended one of the 
niost torrid phases of the controversy. 

During the legislative interim of that year the small loans com- 
panies offered the University of Wisconsin $30,000 to be used for 





** Milwaukee Journal, Aug. 23, 1929. 

Capital Times, Aug. 24, 1929. 

“* Minutes of Committee to Investigate Lobbying (created by Res. 45-S, 
1929) on file at Atty. Gen. Office; Capital Times, Wisconsin State Journal, Chicago 
Daily Tribune, Aug. 24, 1929. 

“® Capital Times, Aug. 28, 1929. 

** Milwaukee Journal, Sept. 5, 1929; Capital Times, Sept. 5, 1929, Wis. News, 
Sept. 6, 1929. 

™ Report of Lobbying Investigating Committee, Senate Journal, 1929, 2066. 
The Committee also stated that the testimony “established that the industrial 
lenders’ association not only financed the investigation carried on in the name of 
a committee of honorable and eminent citizens, but in advance, selected the man 
to make the investigation and ‘spread their gospel along the highways and 
byways.’” 

*8 Wisconsin State Journal, Nov. 11, 1929; Sheboygan Press, Nov. 11, 1929. 
The committee emphasized that Burr Blackburn was selected by Mr. Williams, 
that such was publicly announced, that there was no attempt to conceal fact 
Blackburn was to be paid by the W.I.L.A., that Prof. Commons assumed full 
responsibility for the request, and that six or nine members had studied the report 
carefully. 
© Senate Journal, 1929, 2054. 
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research purposes concerning the operation of the Small Loan Law 
in Wisconsin. The study was to be completed before the next ses- 
sion.'47 With the next session approaching it was well understood 
that the law would again be a primary concern of the legislature.’** 
The companies themselves proposed to abandon the fight for the 
42% law and compromise by seeking administrative control of in- 
terest rates.*° 

Considerable objection to the existing law came from a Dane 
County Welfare Committee on the basis that the law created a loan 
shark problem which did not previously exist. It was argued that 
the indiscriminate lending by some companies was indirectly causing 
the county to pay the interest and debts through charity or poor 
relief.1°° 

During the 1931 session Senator Smith again introduced a re- 
pealer,’*! and a very detailed bill drafted by Professor Commons 
was also introduced.*?_ Professor Commons had been given a leading 
place on the advisory staff of the newly elected Governor LaFollette. 
A tip-off as to what was to come in relation to small loans legislation 
was Professor Common’s belief that 42% was excessive but that the 
existing law should not be abolished until some other means of 
offering the same service was devised.'** 

The bill, introduced by Assemblyman Groves, proposed to amend 
the existing law by placing its enforcement and administration in the 
hands of the Industrial Commission rather than in the Banking 
Commission, by having the rates determined by the Commission 
instead of setting a statutory maximum, and by creating an advisory 
board of persons intimate with consumer credit problems to assist 
the commission in obtaining information which would enable it to 
better perform its duties. The Commission was also to be given 
power to issue general and special orders protecting borrowers from 
oppressive and deceptive practices. 

Once more the legislature ran the entire gamut of lively sessions 
spiced with heated clashes, personal deprecations, radio debate, and 
filibustering. Running into late June, the deadlocked legislature 
finally killed all of the bills, and the session once more ended with 





™" Capital Times, March 6, 1930. 
** Wisconsin State Journal, Dec. 1, 1930. 
Wisconsin State Journal, Dec. 23, 1930. 
™ Capital Times, Feb. 12, 20, 1931. 

™ Wisconsin Senate Bills, 1931, S-18. 

™ Wisconsin Assembly Bills, 1931, A-226. 
Wisconsin State Journal, Jan. 6, 1931. 
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vituperative blasts against lobbying activities. This time the alleged 
technique was “the trading in the honor of women and liquor or- 
gies.””154 ; 

Various other schemes for supplying the credit needs of the con- 
sumer had also been proposed during the session. The Socialist 
party sought to have a state bank created with a capital of $2,000,000. 
The bank would make small loans and also serve as a depository for 
savings.'5> A second plan proposed was to allow county boards to 
loan money out of county funds for provident purposes.°* A third 
plan was to promote credit unions as a substitute." 

In an attempt to win the favor of the public and those who 
advocated greater regulation instead of repeal, the Wisconsin Asso- 
cistion of Personal Finance Companies pledged themselves to a 
“gentlemen’s agreement” which embodied the essence of the Groves 
bill.158 

Governor Schmedemann included remarks about the small loans 
law in his 1933 message, recommending administrative regulation 
of rates. He declared that such regulation “will protect the needy 
borrower of small amounts from the usurious interest rates of the 
present law and at the same time prevent the return of the loan 
sharks.”’!5® 

Not long after the 1933 session opened, the newspapers wrote: 


“Another spirited chapter in Wisconsin’s battle with the small 
loans law was written by the senate education and public wel- 
fare committee Tuesday afternoon in an old time hearing of 
invective, banging gavels, and angry shouting.”!® 
Ex-Sen. Smith warned the legislative committees to “beware of 
lobbyists” and “meetings in the dark.’’!*1 The legislative council of 
the Wis. Assn. of Personal Finance Companies sought to expose 
the “silly sentimental bunk” spread about the loans companies.’® 
Meanwhile no less than 15 bills and resolutions on small loans flooded 
the legislature. While deadlocked over the Carroll bill,’® which 
embodied many features of the Groves bill, the legislature again 





™ Capital Times, June 26, 1931. 
*” Wisconsin Senate Bills, 1931, Sub. A 1-S to 18-S. 

™ Wisconsin Senate Bills, 1931, 252-S. 

1" TowNSEND, ConsuMER Loans In Wisconsin (1932) 93-4. 
™ Id. at 94. 

™ Assembly Journal 1933, 30. 

* Wisconsin State Journal, Feb. 15, 1933. 

*™ Tid. 

“8 Ibid. 

™ Wisconsin Senate Bills, 1933, 63-S. 
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heard from Mr. Williams, who labeled the bill as a subterfuge by the 
companies to evade defeat and repeal. Mr. Williams, who had sup- 
ported the bill in 1927, declared that he had become convinced he 
had made a “terrible mistake” and that the law had become a scourge 
because the “small loan companies have through alluring advertising 
and high pressure promotion enticed many people into debt for need- 
less purposes from which they cannot lift themselves.”?® 

After 15 roll calls the Assembly finally passed the Carroll bill, 
but not until it added to the Senate’s provision for administrative 
rate regulation a proviso putting a 1% top on the rate. Upon 
return of the amended bill from the Assembly, the Senate took the 
almost unprecedented action of referring it back to committee in- 
stead of placing it on the calendar.’** When the amended bill did 
reach the floor again, it was defeated."** However, the Assembly 
then withdrew its amendment,'®* and the bill became law, but it con- 
tained a provision that the rate should be set within 60 days— 
August 29.18 Thus was the Wisconsin version of the model small 
loan law passed. 

As the advisory committee of the banking commission failed and 
continued to fail in meeting the deadline for setting the rate, assem- 
blymen became so restive that Governor Schmedemann was asked 
te include in his call for a special session the fixing of a maximum 
rate of 18% per year.1”” 

Finally, in November, the Commission made its report fixing an 
experimental rate at 144% per month or 15% per year. It was also 
recommended that rules be adopted which would restrict the oper- 
ators to granting only necessary loans, limit advertising, create an 
uniform accounting system, and provide for closer regulation in 
other respects.17 

Great criticism and condemnation was heaped upon the order. 
After a refusal to reconsider by the Commission, the Wisconsin 
Assn. of Personal Finance Companies announced that its members 
were preparing to liquidate.'** However, the same organization soon 





™ Capital Times, May 3, 1933. 

% Sheboygan Press, May 18, 1933. 

%* Capital Times, June 1, 1933. 

** Capital Times, June 15, 1933. 

% Capital Times, June 17, 1933. 

Wis. Law 1933, c. 347; Wis. Stats. (1933) §214. 

*” Milwaukee Leader, Oct. 19, 1933. 

™ Capital Times, Milwaukee Journal, and Wisconsin State Journal, Nov. 9, 
1933. 
** Capital Times, Dec. 29, 1933. 
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ordered that certain practices calculated to arouse public opinion 
against the rate order cease. Apparently some offices would take 
applications for loans, but after they had secured all the necessary 
credit information and were seemingly about to grant the loan, they 
would inform the applicant that the company was no longer lending, 
This, it was explained, was because of the Commission’s prohibitive 
order. Then followed an inquiry whether the applicant would be 
interested in writing to the Commission. Special forms had already 
been prepared for the disappointed applicant.'7* 

Within a few days after the promulgation of the order an action 
in the Dane County Circuit Court was commenced to set it aside. 
The basis of the attack was that a temporary rather than permanent 
rate was set, and that the order was lacking in findings as to the 
reasonableness and adequacy of the new rate.17* Under an injunction 
the rate reverted to the previous maximum of 314% on the first $100 
loaned and 214% on the balance.!*5 

Meanwhile the Commission agreed to hold further hearings. As 
a result of such hearings it found that the costs of loans of small 
amounts were proportionately greater than the costs of loans of 
greater amounts and that there are certain costs which attach re- 
gardless of the amount. Therefore the Commission provided that on 
an amount of loan balance of $100 or less, the rate was to be 244% 
per month, 2% per month on $100-200, and 1% per month on all 
over $200. The Commission also provided that for purposes of 
determining rates all loans to a single individual shall be treated as 
a single loan. There was also an attempt to define necessities and 
then to restrict loans to that definition.’”® 

This rate scheme was also promptly attacked. After another 
rehearing was denied, the Personal Finance Corporation again took 
the matter to court.177 The court enjoined this order also, and rates 
returned to their previous level.17* Before the suit was terminated, 
Household Finance, which had not joined in the action, bought up 
the Personal Finance Corporation.’*® Previously Household Finance 
had expressed a willingness to experiment with the rate as set by the 





2% Milwaukee Journal, Jan. 3, 1934. 
*“ Capital Times, Jan. 5, 1934. 
*® Capital Times, Feb. 8, 1934. 
** General Orders of the Banking Commission, Apr. 13, 1934; Capital Times, 
Milwaukee Leader, Apr. 13, 1934; Sheboygan Press, Apr. 14, 1934. 
*" Capital Times, May 27, 1934. 
1 Capital Times, June 9, 1934; Milwaukee Journal, June 10, 1934. 
** Wisconsin State Journal, Aug. 14, 1934. 
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Commission.**° The injunction proceedings were dismissed and the 
Commission’s order took effect. 

With the opening of another session in 1935 the battle returned 
from the courts to the legislature, and once more it provided the 
dynamite for verbal explosions.’*! Six bills, all of which were even- 
tually killed, were introduced,!*? along with a resolution putting 
repeal up to a referendum vote.’* An extensive attack was again 
directed at the companies for inducing borrowers to go into debt 
over their heads. 

In 1937 the tempo of the controversy subsided, and as a result 
only three bills were introduced. One would have set up a $500,000 
revolving fund for small loans to be administered by the Commis- 
sion.’** It was opposed because credit unions were already satisfac- 
torily pre-empting the field.1*° The bill failed as did two others 
which endeavored to substitute statutorily fixed rates.1*® 

In 1939, no new legislation was introduced. The Commission 
reported that since 1934, when it had fixed the existing schedule, 
the business had more than doubled. Total loans were up to 70,500 
for 1937 and amounted to $10,592,000. Furthermore, according to 
the Commission, Wisconsin’s rates were the lowest of any state 
which had a law similar to the U.S.L.L.187 

A new development occurred in the 1941 session. Banks had 
become anxious to enter the small loans field and therefore asked 
the Commission to cooperate with them in securing legislation per- 
mitting them to make loans at a higher rate than 10%. They declared 
they were willing to be under strong administrative supervision ; 
and two rate plans were proposed. The first was a discount plan 
with amortized payments providing for a yearly rate of 16%. The 
other provided for a 1% rate per month on unpaid balances.1** 

Other small loan legislation in 1941 sought to limit advertising 
of rates to quoting rates on an annual basis only.1*® There was one 
cther bill which would have established a top limit of 15% per year 





™ Ibid. 
™ Capital Times, May 22, 1935. 
2 27-S, 68-S, and 525-S provided for repeal; 670-A and 825-A for repeal 
and reenactment; and 42-S and 185-A sought rate amendments. 
1% Wis. Senate and Assembly Jt. Resolutions 1935, A.J.R.-65. Senate non- 
concurred, Wis. Senate Journal, 1935, 1860. 
1 Wisconsin Assembly Bills 1937, 247-A. 
485 Milwaukee Journal, Mar. 4, 1937. 
%* Wisconsin Assembly Bills 1937, 442-A. 
*" Capital Times, Jan. 6, 1939. 
4 Wisconsin State Journal, Jan. 19, 22, 1941. 
4° Wisconsin Assembly Bills, 1941, 444-A. 
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which the Commission could not exceed in determining rates,1% 
Both bills died on adjournment. 

In 1943 the effort to secure legislation permitting banks to do a 
business similar to that of the small loans companies was renewed, 
Proponents of the bill declared that widespread disregard of the 
usury laws by Wisconsin banks existed and that the proposed law 
would correct such condition.’®* The bill'®? would have required all 
banks which desired to charge more on instalment loans than the 
usury statute permitted to register and comply with the provisions 
of the proposed law. The authorized maximum rates were to be 
144% per month “computed strictly as simple interest on the unpaid 
balances of the amount of principal actually received and retained 
by the borrower.” As an alternative, charges could be precomputed 
as based on due performance. However, if any payments were made 
other than in accordance with the agreed schedule, adjustment would 
have to be made. Other fees chargeable were expressly limited to 
attorney fees incurred in in judicial proceedings, public officers’ fees, 
and the customary fees for insurance covering tangible security. 
As in the small loans law, there were certain requirements and pro- 
hibited practices intended to protect the borrower. 

After a rather spirited hearing somewhat reminiscent of previous 
small loan debates, the bill was permitted to die. 


STRUCTURE AND OPERATION OF A PERSONAL FINANCE COMPANY 


The foregoing account of the development of the small loans law 
in Wisconsin, and the general introduction to this article have fairly 
well illustrated the problems confronting the draftsmen attempting 
to create legislation which would attract sufficient capital into the 
business of lending small amounts for short terms to the consumer. 
The emphasis, however, has been on those matters affecting the 
consumer. Therefore, before proceeding to an analysis of the exist- 
ing statute and its administration, it might be well to examine the 
structure and operation of a small loan office so as to get some 
appreciation of the problems with which the industry must cope. 
At the same time such a review will dispel some popular misconcep- 
tions concerning the small loans business. 





” Wisconsin Assembly Bills, 1941, 805-A. 
™ Capital Times, Mar. 11, 1943. 
#2 Wisconsin Assembly Bills 1943, 304-A. 
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The materials upon which this section is based, in the main, are 
the first part of a study on consumer instalment financing by the 
National Bureau of Economic Research’? and the final volume of 
the Small Loan series by the Russell Sage Foundation.’°* Wherever 
possible, these generalizations have been checked with the Banking 
Commission and several of the small loan companies operating in 
Wisconsin. 

Although a large part of the general public still expresses much 
opprobrium toward the small loan companies, supervisory officials 
in charge of the administration of the law place the business on an 
ethical plane equal to that of other businesses.1® This attitude is 
reflected by the men in the business itself. Gone are the second floor 
offices with painted windows and the furtive lending of the loan 
shark days. To avoid any suggestion of surreptitious activities the 
modern office prefers complete openness.’*® 

Ownership may be by individuals, partnerships, or corporations. 
Mobility of capital between offices to meet geographical shifts in the 
demand for loans, geographical diversification of risks, and the gen- 
eral advantages and economies of large scale operation have led to 
the predominance of chain over local independent ownership and 
operation.'*%* The larger capital required for chain operation has 
been an impetus to corporate ownership. These two factors have led 
to considerable concentration of the business. In 1937 the two largest 
chain organizations were reported to hold nearly 40% of all the 
outstanding receivables.°* However, this does not mean there are 
not many independents who are operating successfully. 

The usual minimum staff of an office consists of a manager, an 





28 Vounc, PersonaL Frnance Companies AND THEIR CrepiIT Practices (Na- 
tional Bureau of Economic Research 1940); hereinafter referred to as PERSONAL 
Finance COMPANIES. 

™ Ropinson AND NuGENT, REGULATION Or THE Smartt Loan BusmIngss, 
(Russell Sage Foundation 1935); hereinafter referred to as RecuLATION Or THE 
Smatt Loan BusInEss. 

™ Id. at 139. 

Second floor offices, besides being cheaper, were preferred because they 
enhanced privacy for the borrower. Today privacy is provided by the use of 
private consultation rooms. 

1 PersONAL FINANCE COMPANIES 37; REGULATION Or THE SMALL LOAN 
Business, 143. Other advantages of chain operation are that success is not 
dependent upon the economic fortunes of one community, that trained personnel 
may be shifted in case of vacancies or for other reasons, that it is easier to secure 
capital because of greater size and diversification, and that it spreads the risk of 
statutory reduction of maximum interest rate over several states. 

%® PERSONAL FINANCE COMPANIES, 36-37. 
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“outside” man and a combination stenographer and clerk.'®® Appli- 
cants are interviewed by the manager who also determines whether 
the loan should be granted. The “outside” man takes care of the 
field investigations and attempts to collect from delinquent borrowers 
or trace those who have “skipped”. 

It is said that a staff of this size can at one time efficiently handle 
about 750 loans totalling outstandings of $70,000 to $100,000, and 
that a chain office must maintain an average well over $50,000 out- 
standing to profit.? 

Business is secured by radio, newspaper, magazine and circular 
advertising, but over half of the applicants are present or former 
borrowers.*°! The latter have proven to be good risks and of course 
enhance profits because they generally require no further investiga- 
tion. 

Upon application, the prospective borrower is given a private 
interview with the manager. Standard questions are asked as to the 
purpose of the loan and financial condition and ability to repay of 
the applicant. Much study, thought, and experimentation have been 
expended on the development of the type and pattern of the ques- 
tions asked. Upon these elicited facts and the general impression 
received by the interviewer, the decision to grant a loan greatly 
depends. Of course the success of the business is in itself dependent 
upon the capacity and ability to determine and judge a credit risk. 
Many applicants are rejected immediately. During 1933-37, House- 
hold Finance Corp. rejected 14% of all applicants at this initial 
stage.?0? 

A signed financial statement which the applicant is asked to make 
serves two purposes. First, it is an aid in evaluating the credit risks 
involved. Second, if the loan is granted, and the statement is mate- 
rially false. the company is protected from the discharge of its claims 





The larger chains have developed and established training courses for 
employees. The Industrial Lenders Technical Institute operated by the Beneficial 
Industrial Loan Corporation offers a two year correspondence course. With the 
aid of the Northwestern University the Household Finance Corporation has also 
developed an extensive course for its employees. 

* PersONAL FinANCE COMPANIES, 70; REGULATION Or THE SMALL LOANS 
BusINEss, 203-04. 

™ Tt has been said that the longer a lender can keep his money in the hands 
of the same group of borrowers, the larger his profits will be. However since the 
law prohibits all extra charges other than for interest, the incentive to increase 
profits in that manner is removed. Nor is the lender willing to increase the loan 
if he does not think the borrower is a good risk. PERSONAL Finance COMPANIES. 
66-67. 

Id. at 72. 
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in case of the borrower’s bankruptcy.”°? Information as to the pur- 
pose of the loan which was previously required by the state is now 
also required by Regulation W of the Federal government’s anti- 
inflation program.?4 

The interview is sometimes followed by a field examination.?% 
In that case the “outside” man visits the home to check the informa- 
tion and general impression gained at the original interview. The 
appraisal is conditioned by whatever factors the field man considers 
as indicative of stability, financial condition, and ability to repay. 
While at the home of the applicant possible security is checked. 

A report and recommendation is then made, which may be fol- 
lowed by a further investigation or check up on questionable factors. 

Of course some lenders follow a conservative loan policy while 
others lend quickly, but careful selection must be made because upon 
it depends the potentially heavy collection costs and losses on bad 
debts. As some indication of the necessity of choosing wisely among 
prospective borrowers, the experience of two large chain companies 
as reported by the National Bureau of Economic Research may be 
cited. During 1933-37, the Household Finance and American Invest- 
ment Corporation of Illinois, respectively, granted loans to 33% and 
57% of all new applicants. Former borrowers were successful in 
78% and 87% of their applications. Present borrowers fared best of 
all by obtaining loans in 94% and 95% of the cases. These figures 
mean that the two companies made loans only to 64% and 75% of 
all applicants.2°° Frequently, before the loan is given, the manager 





11 U.S.C.A. §32 c (3) (Supp. 1942). 

See Lichter, Anti Inflation Control of Consumer Credit, this issue. 

*° Methods of course differ and vary according to the ability, as demonstrated 
by experience, of the office to determine the credit risk from the data gathered 
at the personal interview and also according to the security offered. Sometimes 
a few telephone calls may suffice. 

*° PERSONAL FINANCE COMPANIES, 72 and Table 16. The charge off experience 
of Household Finance during 1933-37 when analyzed reveals a number of factors 
which might be indicative of the risks encountered in making a loan to a par- 
ticular person. First it has been determined that former borrowers as compared 
to present new customers are the best risks. The new borrower is the poorest risk 
of the classifications. As may be suspected the risk lessens in direct proportion 
as income received increases. Stability in income is even more important and 
this element is frequently reflected by the nature of the borrower’s employment. 
Secured loans are on the whole safer than unsecured loans. Similarly there is a 
direct correlation between the size of the loan and the risk. As the loan increases 
so does the risk until the $300 classification is reached. This is explained in that 
most of the $300 loans are concentrated in the better income brackets. Finally 
it has been discovered that if a loan is considered dubious at the start, the chances 
are five times greater that the loan will not be paid than if it were considered 
sound. PERSONAL FINANCING COMPANIES, 89-106. 
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draws up a family household budget for the applicant. If the pur- 
pose of the loan is to pay debts, a check may be sent directly to the 
applicant’s creditors rather than paid directly to the borrower. 

Loans are generally secured by chattels, but it is reported that 
the use of unsecured notes is mounting.?°* 

Repayment schedules vary and are usually adapted to the needs 
of the particular customer. Repayments are made in person at the 
loan office or by mail. In case of delinquency a series of form letters 
are sent, each one is a little stronger than the other. If these fail, 
the field man is sent out to investigate. 

Some companies hound the delinquent or take over the pledged 
security immediately. Others are more lenient and try to help the 
borrower if they think the circumstances warrant such action. In 
the latter situations the lender usually finds it to his benefit to 
refinance the loan. A new contract is made, reducing the instalment 
amounts and thereby spreading the debt over a greater period of 
time. 

Although frequently threatened, actual foreclosures are relatively 
rare. Good business sense dictates such a policy. Foreclosures de- 
stroy public good will and arouse legislative action. Furthermore, 
the resale value of used household goods is small. 

A large sample of Household Finance loans shows that a ma- 
jority of loans are terminated by new loans, a substantial number 
are fully repaid, and only about 1% are charged off as bad debts.” 

The greatest expense of a small loan company operating in Wis- 
consin is its salaries paid to its employees, which in 1942 amounted 
to 32.53% of all costs. Bad debts and insurance against loss are next 
in importance and amount to 7.5%. Federal, state and local taxes 
and licenses amount to 20.85%. Advertising expenses amount to 
10.38%. The balance is scattered over the usual office expenses in- 
cluding legal and recording fees, auditing, travel, insurance and 
bonding.” 

The volume of funds out in loans, the charges thereon, failure to 
make collections, and recoveries of bad debts are the principal factors 
governing gross income. The principal source of income is of course 
the charges collected. These charges averaged 97.5% of the gross 





"8. oS. 

** Td. at 85-88. New loans include refinancing in which the borrower receives 
additional credit to the original sum loaned and straight renewals. In the latter 
case no additional money is lent and the indications are that these loans are rela- 
tively low as compared to refinancing with additional credit. 

*° 1942 Annual Report. 
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income for 15 states in 1937.*1° Gross income, as expressed in the 
percentage of average employed assets, ranged during 1929-36 
from 26% to 29%.711_ Net income, expressed in the percentage of 
average employed assets, ranged from 7% to 12%.7!” 

Competition in the small loans business did not become severe 
until 1929, and then its effect upon rates charged was limited.?1% 
The rates have tended to remain closely at the legal maximum rates. 
Greater competitive activity has been expressed in offering better 
terms to preferred risks; in speed, privacy, and convenience in 
making a loan; and easier repayment terms, collection procedures, 
and security requirements. Advertising and the offering of larger 
loans in relation to the borrower’s income are other means by which 
competition has expressed itself. 

Small loan companies organized nationally in 1916 as the Ameri- 
can Association of Small Loan Brokers. This was the group which 
participated with the Russell Sage Foundation in drafting the model 
uniform small loans law. Continued public concern over consumer 
credit and the operation of lingering loan sharks after the passage 
ef the model law demanded self-policing. Competition from other 
lending institutions, the need to develop public good will, and re- 
peated legislative attacks were other factors holding the Association 
together. 

In 1931, in order to elevate the standards within the business and 
to cultivate a more favorable public attitude, the Association adopted 
a code of ethics. The code declares that the purpose of the industry 
is to extend loans for constructive and emergency purposes, and that 
members of the industry are to cooperate with authorities responsible 
for the enforcement of small loan laws. In addition, it is required 
that “members will explain fully to customers the actual cost, terms 
and contractual obligations of loan transactions,” and “will use writ- 
ten instruments as simple, lucid, and unambiguous as circumstances 
will permit.” It is further stated that foreclosures will be kept at a 
minimum and that members are to “adhere to generally accepted 
standards of business deportment in competitive relations, in adver- 
tising, and in their dealirigs with the public.’’?" 

The Association is now called the American Association of Small 





™° Td. at 112. 
4 Td. at 113, Table 32. 
™ Id., Table 32. 
8 Nugent, THe CHANGING PHitosopuy Or SMALL Loan RecuLation, (Mar 
1938) 196 ANNALS 209. 
*4 PersONAL FINANCE COMPANIES, 153. 
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Loan Companies and has its headquarters in Washington, D.C. In 
1938 about one-third of the licensed lenders, 1417, were members, 
The association is the only national organization within the industry. 

In that year there were 27 state organizations and a number of 
local organizations. The state organizations carry out the national 
policy, represent the lenders at legislative hearings, and police its 
members. The local organizations chiefly act as agencies to establish 
and maintain credit information exchange bureaus and as collection 
agencies aiding each other when owing borrowers move from city to 
city. 


ANALYSIS AND ADMINISTRATIVE CONTROL 


The regulation and supervision of the small loans business in 
Wisconsin is attained through the administration of a detailed and 
carefully drawn statute by the Division of Consumer Credit of the 
Banking Commission. The law itself is a product of much study and 
experience. In the main it approximates the Fifth Draft of the 
Uniform Small Loans Law, but it differs in arrangement, provides 
for administrative rate control, and creates an advisory committee. 

After the studies of Wassam and Ham in 1907 and 1908,?%° the 
small loans draftsmen were able to proceed with a predetermined 
philosophy which can be said to embrace four definite principles: 


1. That there was a tremendous demand and need for a 
source of credit for those people who did not enjoy bank 
credit. 


2. That the existing usury laws made it unprofitable for 
legitimate enterprise to enter the business of supplying 
that demand. 


3. That as a result the consumer was being victimized by the 
loan shark who successfully continued to avoid conviction 
in spite of local enforcement campaigns. 


4. And that one way to meet this problem was to authorize a 
strictly regulated business supervised by an administrative 
body. This licensed business would be permitted to charge 
higher rates than allowed by the general usury laws so that 
sufficient capital would be attracted into the business. The 
rates charged could and would be lower than those charged 
by the illegitimate lender who would thereby be eliminated. 





™* WassaM, THE SAtary Loan Business In New York Crry (Russell Sage 
Foundation 1908) ; Ham, Tae CHatret Loan Business (Russell Sage Foundation 
1909). 
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Thus a statute was drawn which authorized what was thought 
to be the lowest interest rate which would permit efficiently operated 
capital to profit, and which set up every device possible to guard the 
borrower from exploitation by the unprincipled lender. These two 
themes still dominate the law; but, with the increasing reliance upon 
tle administrative branch, there has been considerable augmentation 
by provisions which charter and guide the course of administrative 
action. 

For purposes of this article the analysis of the law and its ad- 
ministration has been broken down into six general parts: (1) 
licensing, (2) protective provisions for the borrowers, (3) adver- 
tising and solicitation, (4) annual reports and examinations, (5) 
complaints and revocations, and (6) rules of procedure, penalties, 
and enforcement. In order to illustrate the full import of particular 
sections Of the statute and administrative rules there follows a com- 
parison of the Wisconsin law to the statutes and rules of several of 
the other states. This will also serve to clarify the problems with 
which the draftsmen of the laws or rules were concerned. Similarly, 
wherever possible, there is a comparison of the present law with its 
predecessor, the 1927 law. 


Licensing 


Any person desiring to extend credit at rates higher than those 
established by the general usury laws*!® is required to obtain a 
license and conduct his business in accordance with the terms of the 
statute and the administrative rules and regulations.24* Thus the 
first instance of administrative control is a determination whether an 
applicant desiring to operate at a specified place should be li- 
censed.718 

The department has adopted a simple application form which 
requires a statement of the names of the financially interested per- 
sons if the applicant is a partnership, who the directors and officers 
are if a corporation,?!® who is to be the manager of the office, in 
whose name the license shall run, and where the office is to be lo- 





™° Wis. Stats. (1941) §115. 

=" Wis. Stats. (1941) §214.20, 23. 

™* A separate license for each office is required; however a licensee may 
receive more than one license. Wis. Stats. (1941) §214.02(1). 

™°Tf the applicant is a corporation, data of the amount of authorized and 
paid in capital, par value of shares, and place and date of incorporation must be 
given. 
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cated. In contrast to the application forms of several other states,22° 
ro information concerning the conditions precedent to granting a 
license is sought; such inquiries are reserved for a personal con- 
ference between the Supervisor of the Division of Consumer Credit 
and the new applicant. 

Under the Wisconsin law of 1927 the department had no dis- 
cretion in granting licenses because by statute the issuance of a 
license was mandatory upon the receipt of the fee and approval of 
the applicant’s bond.**._ A number of states operating under similar 
licensing provisions for some time discovered that although a great 
amount of capital had been invested in the business, the money 
available to borrowers was concentrated in a relatively sma!l num- 
ber of communities and therefore a natural demand in other areas 
was unsupplied. Furthermore, the intense competition existing in 
the concentrated areas had failed to cause any appreciable price 
reductions.”*2 Instead, competition had been directed toward “easier 
payments”, “quicker lending” and in greater advertising and solici- 
tation programs.??8 





* Copies of the small loan laws and regulations enacted in Illinois, Indiana, 
Maryland, Massachusetts, Michigan, Minnesota and New York were secured from 
the respective consumer credit agencies of these states. While an actual compari- 
son of the governing laws and regulations of these states te Wisconsin’s acts and 
regulations has not been attempted here, there is an effort to show how some of 
these states have attempted to meet common problems. Hence throughout this 
part of the article, whenever reference is made to other states, the writer has 
examined the materials of the above named states only unless otherwise indicated 

Massachusetts and New York require supplemental to the conditions pre- 
cendent to licensing, such as: (1) a certificate of merit indicating the reasons 
which warrant the belief that the granting of a license will promote the conveni- 
ence and advantage of the community to be served, (2) several bank references, 
(3) a resume of previous business experience, and (4) evidence of organization 
if a corporation and proof of qualification to do business within the licensing 
state if a foreign corporation. RecuLATIONS RELATING To THe Business OF 
Maxrnc Smatt Loans, (Dept. of Banking and Insurance, Division of Banks and 
Loan Agencies, Massachusetts, 1942 Revision). Reg. 3; Rutes On Procepure For 
Func Apprications AND CHaNnce Or Location (Banking Department, New 
York) Art. I, 1 (c) (d), 3. 

*) Wis. Strat. (1927) §214.04. 

* HUBACHEK, ANNOTATIONS ON SMALL Loan Laws, (Russell Sage Founda- 
tion 1938) 534; hereinafter referred to as ANNOTATIONS. 

Competition expressed itself in “lengthening repayment schedules, in larger 
loans in relation to borrower’s incomes, and in increasing expenditures for adver- 
tisements and solicitation.” Licensees also sought preferred classes of loans and 
failed to offer loans of the smaller sums of $25 to $50. Nugent, The Changing 
Philosopky of Small Loan Regulation, (March 1938) 196 Tue AnNats 209. Wis- 
consin has adopted a regulation prohibiting a loan for a period of longer than 
20 months and has sought to induce the companies to offer a complete loan 
service by permitting them to charge higher rates on the smaller balances. 
General Order Regarding Rules and Regulations of Small Loan Companies No. 2, 
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This overabundance of supply and the resulting misdirected com- 
petition, along with the absence of a selective licensing process, led to 
anti-social lending policies and practicies not sanctioned by the letter 
of the act or condoned by the spirit of the law.??4 

To remedy these evils the draftsmen of the Uniform Small Loans 
Law recommended that as conditions precedent to granting a license, 
the administrative agency first must find: 











































(a) that the financial responsibility, experience, character, 
and general fitness of the applicant, and of the members 
thereof if the applicant be a co-partnership or association, and 
of the officers and directors thereof if the applicant be a cor- 
poration, are such as to command the confidence of the com- 
munity and to warrant belief that the business will be operated 
honestly, fairly, and efficiently within the purposes of this Act, 
and 


(b) that allowing such applicant to engage in business will 


promote the convenience and advantage of the community in 
which the business of the applicant is to be conducted, and 


(c) that the applicant has available for the operation of 
such business at the specified location liquid assets of at least 
twenty-five thousand dollars ($25,000) .?%5 
Wisconsin, upon repeal and reenactment in 1932, adopted all but 
the requirement that the applicant have a specified sum of liquid 
assets available for operation.?*° 

The first qualification intends to eliminate the submarginal and 
undesirable operator who, because of either financial insecurity or 
unscrupulous character, indulged in practices of overlending or 





General Order Maximum Rate of Interest or Charge on Small Loans. (Wis. 
Banking Commission May 14, 1934). The order as to the maturity period is now 
conditioned in certain instances by Regulation W, see Lichter, Anti-Inflation 
Control of Consumer Credit, this issue. 

“Tt is the opinion of many experienced observers with practical knowledge 
of the business, that a supply of consumer credit in excess of the reasonable needs 
of the public far from being in the interests of the borrowers may be injurious 
to them. Excessive or cutthroat competition tends to encourage high-pressure 
methods of solicitation, the making of improvident and unnecessary loans, and the 
collection of unwise loans by ruthless measures, and other abuses having grave 
secial results. Nor is unlimited competition necessary as a safeguard against 
unreasonably high rates. In this industry the maintenance of rates and prices 
at reasonable levels depends primarily on administrative control rather than 
competition among lenders.” Study of the Experience of the Various States with 
Respect to Requiring Certificates of Convenience and Advantage of the Commu- 
nity Before Issuance of Small Loan Licenses, Indiana, 5. 

These provisions first appeared in the fifth and sixth drafts of the uniform 
law. ANNOTATIONS, 52, 54. 

2 See Wis. Laws 1933, c. 347, Wis. Srat. (1933) §214.03. 
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lending to those to whom the granting of credit is socially and eco- 
nomically undesirable and thereby defeated the legislative objective 
of providing credit for necessitous purposes only.??7 

The “convenience and advantage” clause seeks to limit the 
amount of lending capital according to the need in any one commu- 
nity and thereby directs the remainder into communities where there 
is an insufficient supply for the demand. At the same time the evils 
of too intense competition are avoided.?** Equally important, was 
the belief that “since costs of lending were (are) related inversely to | 
the volume of loans, . . . rate competition would be stimulated rather 
than restricted by limiting the number of competing loan offices.”2*9 

Arguments in opposition to the “convenience and advantage” 
clause were that the clause opened the door for abuses in licensing 
by the administrative body and that it would tend to promote local 
monopolies. As it will be seen later, neither of these two dangers 
are present in the Wisconsin law as administered by the department. 

The final condition which requires that the applicant have a cer- 
tain amount of available liquid capital**° is also based upon the 
experience that lenders with inadequate resources are those who are 
more apt to violate the letter and spirit of the law,*** and it is “de- 
signed to eliminate lenders who could not possibly meet rate reduc- 
tions by larger competitors.”*5? 

Although Wisconsin does not include this provision, it achieves 
the same results under another section which requires every licensee 
to maintain at all times the amount of net liquid assets specified in 
the license.?3% 
Therefore, in licensing a new applicant the department must first 


a— ect OS -r_ 





** Davidson, How Regulation Works in Practice: The Regulator, (March 
1938), 196 Annats, 194. The 1914 New Jersey and the 1915 Pennsylvania Act 
contained the rudiments of this qualification, ANNOTATIONS, 53. 

*® ANNOTATIONS, 3, 4. 

™ Nugent, The Changing Philosophy of Small Loan Regulation, (March 
1938), 196 ANNALS 209. 

° Connecticut adopted this provision in 1929. ANNOTATIONS, 53. The Seventh 
Draft of the Uniform Law recommends the amount be fixed according to the 
circumstances using a graduated scale based upon population. It suggests $30,000 
for more than 100,000 population, $20,000 for 30,000 to 100,000, and $20,000 
for places less than 30,000. Five of the seven other states examined have a 
capital requirement provision: Ill. Laws 1935, §4(3); Mass., Recutations (1942 
Revision), Reg. 4; Mich., Act 21, P.A. 1939, §2, 4 (3); Minn. Laws 1939, c. 12 
§4 (c); N.Y. $343; Illinois and Indiana have none. 

™ Davidson, How Regulation Works in Practice: The Regulator, (March 
1938) 196 THe ANNALS 194. 

*2.Nugent, The Changing Philosophy of Small Loan Regulation, (March 
1938) 196 THe ANNALS 209. 

Wis. Strat. (1941) §214.05 (4). 
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determine whether the financial responsibility, experience, character, 
and general fitness of the applicant are such as to command the con- 
fidence of the community and to warrant belief that the business will 
be operated honestly, fairly, and efficiently. The other consideration 
is whether the licensing of an office in that area*** will promote the 
convenience and advantage of the community. 

Whenever a new applicant requests a license and if it is at all 
possible that he be granted one, the applicant is requested to come to 
the department’s office for a conference. 

Invariably the first consideration of the department is whether 
it is to the convenience and advantage of the community. Translated 
into a working formula, as administered by the department, this 
means: (1) if there is no loan office in that business area there is a 
need ; (2) if there is one office, it will be to the public’s advantage to 
prevent a monopoly and thereby have the normal competition of sev- 
eral companies; (3) if there are two already, will it be advantage- 
ous to permit a third office? 

This last determination turns upon two questions. The first is 
whether there is at present a currently sufficient or increasing natural 
demand? Secondly, if so, are there other lending agencies in this 
area which will absorb that demand so that the introduction of 
another lending institution is unwarranted? It must be remembered 
that if the natural demand cannot supply sufficient income to all the 
competing agencies, undesirable practices to increase the amount of 
business might result, and such might prove equally disastrous to the 
lender as well as the borrower. 

In some cases a determination of whether the applicant may have 
a license can be made at the department’s offices by resort to its 
records which are always kept up to date. This is true if there are 
no, one, or sufficient offices in the area. In the latter case the area is 
said to be closed and will not be opened unless there is a sufficient 
increase in demand or one of the offices discontinues. 

If there is any question as to permitting another office in the area, 
the applicant may request that a fieid investigation be made for which 
a fee of $100 is prescribed by statute. At this stage of the conference 
the department explains the condition of the areas as it is known to 





The number of offices within a particular business region of a community 
or area is limited, but unlike the rule in Minnesota, Wisconsin licenses are not 
restricted to making loans to residents of the area in which they are licensed. 
See RutEs AND REGULATIONS UNDER CHAPTER 12, Laws 1939 (Minn. Dept. of 
Commerce, Div. of Banking Feb. 15, 1942) V, No. 13. 
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be and suggests what it thinks the likelihood is for finding a need for 
another office in the area. If the department’s impression is un- 
favorable, most applicants withdraw their application rather than 
chance their $100. Frequently the applicant will ask what areas are 
definitely known to be open and then apply for a license for that 
area. 

However, if the applicant desires to have the need definitely 
ascertained for the area of his first choice, the department will cause 
an investigation and finding to be made. 

First of all, an effort is made to determine the potential natural 
demand of the area which will supply the business of the office. Data 
of the city, suburban, and transient population, of the population and 
nature of the retail trading zone, of the financial character of the 
area as portrayed by bank resources and deposits, savings accounts, 
assessed valuations, number of income tax returns filed, telephones, 
home owners, etc., and of the industrial character of the community 
is secured from the current Market Guide*®* and considered. 

Then an inquiry is made as to the total number of consumer 
credit agencies within the area and as to the actual amount of con- 
sumer credit which they are extending. This usually requires a field 
examination, as does the question of how many people within the 
area are eligible for credit union membership and could receive credit 
from such source. A check is also made to see how much of the 
credit demand is supplied by the banks or discount companies. In 
this way the potential capital available for consumer loans is meas- 
ured. 

With the potential natural demand and potential available capital 
determined, the department next examines the trend of borrowing. 
This is accomplished by resort to its records on outstanding bal- 
ances. 

If the trend is decreasing a license is denied on the theory that up 
to date the existing lending institutions have had sufficient capital 
available to deal with what has been the peak demand, and until that 
peak is again approximated there is no need for an additional loan 
office. 

If the trend is increasing and has increased somewhere from 
$50,000 to $100,000 without an additional office being licensed, a 
possible need for another lending agency is indicated. The figure 





*°The Market Guide is a commercial publication which provides complete 
information of population, retain trading areas, analysis of population, financial 
character, principal industries, etc. 
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$50,000 to $100,000 is used because that is the estimate of the amount 
of business one office needs to operate profitably. If it does not get 
that amount, it may tend to resort to objectionable practices in an 
effort to secure more loans. 

This formula is of course not capable of exact application in all 
cases as it is not subject to an exact statement. But with each of 
these three factors, potential natural demand, potential available 
capital, and the borrowing trend, being given special weight depend- 
ing upon the particular circumstances, the department makes its 
decision, The workability of the formula can best be evaluated by 
simply stating that the department has issued only one formal denial ; 
all other applicants being satisfied that the department’s decision was 
correct and that a judicial review of the order would be of no avail. 

Meanwhile a credit report on the applicant or parties involved is 
obtained to ascertain their financial responsibility. If this is satisfac- 
tory, the department grants a license after the fees and proper bond 
are presented. The statute permits the department to require the 
licensee to maintain a bond “in: such sum as it may deem necessary 
tc safeguard the interest of the borrowers and the public, not exceed- 
ing, however, the sum of five thousand dollars.” Uniformly the de- 
partment requires a bond to be prescribed for $1000. As yet the 


department has had only one occasion to invoke its discretion in con- - 


sidering character and general fitness. In reference to the experience 
of the applicant, the department finds that almost all of the appli- 
cants have had some former experience. 

In addition to these statutory prerequisites, the department re- 
quires that the applicant equip himself with one of the standard 
interest calculators. These are computed tables showing the interest 
due according to the amount of unpaid balance, the time for which 
interest is due, and the rate. The applicant also agrees to submit the 
forms and books he will use to the department for its approval, and 
he is then given the names of all supply houses which print such 
forms and books. It is further agreed that duplicate copies of all 
advertising including radio advertising will be filed with the Com- 
mission for the first six months. 

Finally, if the applicant is also a licensee under Chapter 115, he 
must enter into a written stipulation that (1) he will not make split 
loans under Chapter 115 and Chapter 214, i.e., if a requested loan 
is in excess of $300, he will not put a portion under Chapter 214 and 
the balance under Chapter 115; (2) he will not make a new loan 
under Section 115.07 to an individual who has an open account under 
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Chapter 214 unless the borrower’s loan under Chapter 214 will be 
included in the new loan and made a part thereof and the borrower 
be given the advantage of the rate permitted under section 115.07,236 
(3) for a period of six months following issuance of a license, appli- 
cant will file in duplicate with the Supervisor of the Division of 
Consumer Credit, copies of all advertising material to be used in 
Wisconsin including script for broadcasts; (4) he will refrain from 
use of door to door circulars. 

In case the department is not satisfied that conditions exist which 
warrant licensing a new applicant, its denial must be by a special 
order and include findings of fact supporting its conclusions.787 Ju- 
dicial review may be had in the circuit court of Dane county accord- 
ing to the procedure provided for the review of administrative orders 
affecting public utilities.*4* 

Although the Supervisor of Consumer Credit estimates that in 
the past four or five years some fifteen or twenty applicants have 
voluntarily withdrawn their applications as a result of the informal 
conferences, the department has issued only one formal order of 
denial. 

While there might be some question whether the license is a 
continuing one or whether it expires at the end of the licensing year, 
the department has construed the 1933 act as if it did not change the 
scheme of the 1927 law which expressly provided for an annual 
licensing system.*3® Therefore every license must be renewed each 
year, and by express provision an annual license fee must be paid.?# 





*° Both these first two stipulations are designed to secure the benefit of 
cheaper rates for borrower. 

** Wis. Stat. (1941) §214.04. 

™ Wis. Strat. (1941) §214.11. 

Wis. Strat. (1927) §214.04. 

* The 1927 law expressly provided that the license expired at the end of the 
licensing year. Wis. Stat. (1927) §214.04. The fifth draft of the model law 
from which the Wisconsin 1932 law was adapted provided: “Every license . . . 
shall remain in force and effect until . . . surrendered, revoked, or suspended. . . .” 
This section made the licensee a continuing one and necessitated the inclusion of a 
section providing for the payment of an annual license fee. See ANNOTATIONS, 
61, 63. The identical provision as to the license remaining in effect until sur- 
rendered was incorporated into the 1932 law under the section title of Term of 
License. But the section on the annual license fee was also included; however 
it was placed under a contradictory heading of Renewal. Wis. Stat. (1933) 
§§214.06(7), 214.05(3). The provision for an annual license fee rather than an 
annual fee is not indicative of an intent to create an annual licensing system 
because the fifth draft used the term annual license fee under its continuing 
license system. The Seventh Draft now places the two provisions under one 
heading entitle Continuing License; Annual Fee; and thus expels any doubt. 

The question is largely academic except for two points. A continuing license 
avoids the work involved in annual renewals. However the requirement for an 
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Renewals involve the perfunctory task of mailing all licensees appli- 
cation forms which are the same as the form used by new applicants. 
As they are received they are checked to see that they are in order, 
and then are filed. 

A situation in which a renewal applicant is called in for a con- 
ference before his license is renewed never occurs because as soon as 
some matter comes to the attention of the department which might 
be grounds for a denial or revocation the matter is immediately 
investigated and settled. 









































Protective Provisions For The Borrower 


After providing for selective process of administrative licensing 
the small loans draftsmen including a number of carefully drawn 
requirements and restrictions regulating the actual operation of the 
business itself. 

Every licensee must observe detailed duties in regard to the bor- 
rower**! whenever there is any business transacted between them. 
The lender must: 


(1) deliver to the borrower at the time a loan is made a 
statement written in English clearly setting forth the 
terms of the loan,?*? 


(2) give the borrower plain and complete receipts for all 
payments, in the form prescribed by the department,?*% 


(3) permit prepayments at any time,** 








annual renewal serves to create a greater feeling of continued responsibility to the 
licensing agency. Furthermore in case of a renewal the burden is upon the appli- 
cant whereas in the case of a revocation the burden is upon the revoking party. 

Wis. Stat. (1941) §214.13. 

*8 The statement must show the amount and the date of the loan and of its 
maturity, the nature of security, name and address of the borrower and of the 
licensee, and the agreed rate of interest or charge per annum. Wis. Strat. (1941) 
§214.13(1). 

*8 Wis. Stat. (1941) §214.13(2). Massachusetts prescribes the use of a re- 
ceipt book which contains a statement similar to the one described in the above 
footnote. Extracts from their rules and regulations are also included as may be 
prescribed. All payments must be entered in such book. RecuLations (Massa- 
chusetts 1942 Revision) Reg. 10. On every such book is printed in clear type: 
“For information or Complaints Consult the Supervisor of Loan Agencies, State 
House, Boston.” Davidson, How Regulation Works in Practice: The Regulator 
(March 1938), 196 ANNALS 194. 

™ Wis. Stat. (1941) §214.13(3). “In exceptional circumstances where such 
prepayment would not reimburse the lender for expense incurred in making and 
carrying the loan” the Massachusetts commission, “may, in his [its] discretion and 
after a hearing, require the borrower to reimburse the lender for such expenses, 
. .” Recutations (Massachusetts 1942 Revision) Reg. 13. 
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(+) upon complete repayment, return all evidences of indebt- 
edness and pledged security indelibly marked “Paid in 
full” or “Cancelled” ,?4 


(5) post a complete schedule of rates with explanations in 

every room where business is transacted.?4* 

Not only do these provisions prevent any skullduggery on the 
part of the lender, but they facilitate the detection of abuses and 
violations. 

In addition to these positive requirements there are definite re- 
strictions upon the legal instruments used, the amount of interest 
charged, the security taken, and the amount loaned. 

In reference to the legal instruments used, no licensee is permitted 
to take any note, promise to pay, or evidence of security which does 
not state the actual amount of the loan, the time for which it is to 
run, and the agreed rate of interest. Instruments in which blanks are 
left to be filled in after execution are prohibited.247 By a general 
order, the department has added that all notes must be dated as of 
the day the loan is made.* 

The fixing of a maximum rate of interest, of course, is of pri- 
mary protection to the borrower. In theory it is the lowest rate 
which will attract enough efficiently operated capital to supply the 
consumer with short term credit for small amounts. In 1933 the 
Wisconsin legislature delegated to the Banking Commission the task 
of determining this rate. Formerly, like most states, the maximum 
rate was set by the legislature.** In order to induce the lenders to 





* Wis. Stat. (1941) §214.13(4). 

™“ Wis. Stat. (1941) §214.13(5). This requirement is the only one of the five 
which was not in the first four drafts of the model law and the 1927 Wisconsin 
act. 

“Wis. Srat. (1941) §214.14(1). 

*® General Order, Re Rules and Regulations of Small Loan Companies, (Wis- 
consin Banking Commission May 14, 1934) No. 3. Massachusetts requires that 
the obligation be evidenced by a non-negotiable note. REGULATIONS (Massachu- 
setts 1942 Revision) Reg. 10; in Illinois the note is non-negotiable for purposes of 
transferring title, but permits the note to be pledged. RuLEs AND REGULATIONS, 
(Illinois May 4, 1939) (8) a. Similarly in Minnesota the note is expressly non- 
negotiable, but a licensee’s loans may be sold to another licensee. However they 
may not be sold to more than one licensee without the written consent of the 
Commission. RuLES AND REGULATIONS (Minnesota Dept. of Commerce, Div. of 
Banking Feb. 15, 1942) V-10. 

* Wis. Stat. (1927) §214.13. In 1934 Indiana, Iowa and New Hampshire 
followed Wisconsin and placed rate setting in the hands of an administrative body. 
Apparently Massachusetts had preceded in Wisconsin in this regard because in 
1910 the Massachusetis Supreme Court upheld a small loan statute delegating the 
power to fix rates to local licensing officials. Dewey v. Richardson, 206 Mass. 430, 
92 N.E. 708 (1910). Today the rate in Massachusetts is still set by the Commis- 
sioner, but by statute the rate cannot exceed 3% per month, GenERAL Laws OF 
Massacuusetts (1932) ch. 140, $100. 
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offer a complete loan service, i.e., lend small amounts of $25 to $50 
as well as the larger amounts, the Commission established a gradu- 
ated scale which permits a greater rate on the smaller loan bal- 
ances.25° All loans to a single individual or his dependents are con- 
sidered as a single loan for the computation of interest.254 This rate 
is the only charge permitted and no licensee is permitted to “directly 
or indirectly charge, contract for or receive any other charge or 
amount whatsoever for any examination, service, brokerage, com- 
mission, expense, fee, bonus or other things or otherwise.’”’*5? 

On several occasions the department has called upon the Attorney 
General for opinions in reference to the effect of this provision on 
jusurance and collection costs assessed against the borrower. 

With respect to the first point, the Attorney General’s office an- 
swered that assuming the Commission had authorized the licensee to 
engage in the insurance business along with his small loans busi- 
ness,"55 the licensee could not charge for any premiums for insuring 
the security if the combined costs of the insurance and interest ex- 
ceeded the maximum interest charge.”*4 

As to court costs, fees, or other disbursements incurred in bring- 
ing a suit against a borrower the Attorney General was of the opin- 
ion that such could not be collected unless judgment was entered and 
such items were duly taxed.*®5 The Attorney General further added 
that provisions incorporated in the instruments evidencing and se- 
curing the indebtedness which required the borrower to assume cer- 
tain costs in case of foreclosure would invalidate the loan.*** Vio- 
lations which void the contract cause the licensee to lose his “right to 
collect or receive any principal, interest, or charges whatsoever.”57 

Furthermore, interest is not to be compounded nor are any 
amounts to be discounted or paid to the licensee in advance; interest 





The General Order re Maximum Rates of Interest or Charge on Small 
Loans provides maximum rates to be: On that amount of loan balance of $100 or 
less, 242% per month; $100 to $200, 2% per month; and over $200, 1% per 
month. 

*™ General Order re Rules and Regulations of Small Loan Companies (Wis- 
consin Banking Commission May 14, 1934) No. 1. 

™ Wis. Stat. (1941) §214.14(6). 

* Wis. Stat. (1941) §214.14(3) provides that no licensee shall conduct a 
small loans business in the same place in which any other business is solicited or 
conducted unless the department finds such would not facilitate evasions of the 
small loan law. 

25 O.A.G. 1. 

* 28 O.A.G. 723. 

* Ibid. 

** Wis. Stat. (1941) §214.14(6). 
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is to be charged on the unpaid balances only.2** These sections have 
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resulted in more litigation than any other sections.?°® a 
Liens upon real estate cannot be taken as security except such as 

are created by law upon the recording of a judgment,” nor can a i 


licensee take a confession of judgment or power of attorney.?®! The T 
use of wage assignments is permitted by statute, but discouraged 


by the department. However, only ten percent of the debtor’s wage . 
may be reached in this fashion,?®* and in order for a wage assign- g 
ment to be valid, the loan must be made simultaneously with the t 
execution of the assignment.?®* No wage assignment or chattel t 
mortgage on household furniture is valid unless it is in writing and : 
signed by the borrower. If the borrower is married the signature of , 
the spouse is necessary.?* 

It was thought desirable to limit the amount loaned at these 1 


rates to $300; therefore no licensee may permit any person to become 





** Wis. Srar. (1941) §214.14(5). 

* See ANNOTATIONS 84-93. In reference to compounding it has been held 
that the taking of a new note which includes the unpaid interest on the old note 
as well as the unpaid principal is compounding. Commonwealth v. State Loan 
Corp., 116 Pa. Super. Ct. 365, 176 Atl. 516 (1935). Frazier v. City Investment 
Co., 42 Ga. App. 585, 157 S.E. 102 (1930). The same is true even though an 
additional amount is added to the new loan. Lanier v. Consolidated Loan & 
Finance Co., 47 Ga. App. 148, 170 S.E. 99 (1933); cf. Rouse v. Jennings, 263 
Mich. 609, 249 N.W. 10 (1933). Similarly a stipulation which requires the pay- 
ment of the maximum iegal rate on the unpaid balance and interest upon default 
is compounding. Fishburne v. Hartsfield Loan & Savings Co., 38 Ga. App. 784, 
145 S.E. 495 (1928). 

Computation mistakes resulting in charges of a few cents more than is per- 
mitted will not invalidate the loan, Bailey v. Williams, 155 Ga. 806, 118 S.E. 354 
(1923), but a note dated several days before actual date which bears the maxi- 
mum interest from date of note is void. Hartsfield Co. v. Ray, 42 Ga. App. 637, 
157 S.E. 111 (1931). 

For cases which have held loans void because charges or stipulations were 
made for the examination of title to the security pledged, for attorney’s fees if an 
attorney was hired to enforce the note, for court costs and other collection costs, 
and for payment on a stock subscription of the lending corporation required as a 
condition precedent to obtaining the loan see ANNOTATIONS, 88-91. A requirement 
as condition precedent to obtaining a loan which makes the borrower insure the 
the security and applies part of the loan toward the insurance premium has been 
held not to invalidate the loan if it was affirmatively stipulated that none of this 
money went to the lender. Platz v. Lapinski, 263 Mich. 240, 248 N.W. 607 (1933). 

* Wis. Stat. (1941) §214.14(2). This provision was not included in the 1927 
law nor in the first four drafts of the model law. 

Wis. Star. (1941) §214.14(1). 

* Wis. Star. (1941) §214.15(3). The provisions of this section prevail over 
the general wage assignment law, section 241.09, insofar as they conflict. 25 
O.A.G. 1. 

8 Wis. Stat. (1941) §214.15(2). 

* Wis. Stat. (1941) §214.15(4). Illinois requires all legal instruments per- 
taining to these matters to be approved by the Department before they can be 
used. Ruites Anp Recutattions, (Illinois, May 5, 1939) Reg. 10. 
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indebted to him over the amount of $300 for principal, directly or 
contingently as borrower or endorser or both.?® 

Neither the Wisconsin nor the model law has any special pro- 
visions pertaining to collections or foreclosure and sale of security. 
The Division of Banks and Loan Agencies in Massachusetts has 
provided that whenever “an account is placed for collection by pro- 
cess or otherwise, or is assigned or sold, a written report thereof 
shall simultaneously be made to the supervisor, including satisfac- 
tory evidence of adequate notice to the borrower of the date and 
time of the sale of any chattels given as security. . . .”2®* Massachu- 
setts also has a specific prohibition against any agreements for fees 
charged for investigating or locating a borrower in case of default or 
for other trouble and expense of collection.2°7 Whenever mortgaged 
property is voluntarily surrendered or taken, foreclosed and sold, 
Illinois and Michigan require that a detailed record of the pro- 
ceedings be made.?6§ 

A final legislative device of protection for the consumer lies in 
the broad definition of a loan. This definition gives the law very 
wide application. A loan is defined “as the payment of three hun- 
dred dollars or less in money, credit, goods, or things in action as 
consideration for any sale, assignment, or order for payment of 
wages, salary, commission, or other compensation for services, 
whether earned or to be earned. . . .”?° 

This section, coupled with a catch-all “subterfuge” provision, 
Section 214.21, is designed to prevent “salary buying” and the myr- 





* Wis. Strat. (1941) §214.18. For cases placing this construction upon the 
section see Smetal Corp. v. Family Loan Co., 119 Fla. 497, 161 So. 438 (1935); 
cf. Hartsfield Co. v. Kitchens, 51 Ga. App. 154, 179 S.E. 920 (1935); Easy Term 
Loan Co. v. Silberman, 100 N.J.L. 67, 125 Atl. 561 (1924). 

“6 Rutes Anp REGULATIONS (Massachusetts 1942 Revision) Reg. 15. 

Id. Reg. 16. 

*§ The records of the account must show when and how possession of the 
security was obtained, when and how sold; whether all sold; an order for: sale 
signed by all parties to the mortgage if property voluntarily surrendered, such 
may not have been taken at the time of loan was executed; copy of notice of 
sale; and detailed receipts from purchasers describing the chattels purchased. 
amount paid for same, and name of borrower who executed the mortgage; and a 
copy of the final accounting. Rures ANnp Recutations (Div. of Small Loans. 
Illinois, May 5, 1939) 12; RecuLations GOVERNING SMALL LOAN LICENSEES, 
(Michigan 1942 Revision) 11. Minnesota also has special regulations on fore- 
closure sales. RuLEs AND REGULATIONS RE Business LICENSED UNDER CHAPTER 12, 
Laws 1939 (Div. of Banking, Minnesota, Feb. 15, 1942) V (1) (2). 

*° Wis. Stat. (1941) $214.15. This section is aimed particularly at the prac- 
tice of “salary buying” with which loan sharks sought to avoid the small loans 
law. Maryland in 1924 was the first state to adopt the measure, and today most 
states have incorporated the provision into their small loans laws. ANNOTATIONS, 
103-4. 
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iad of other dodges and schemes which have been attempted to avoid 
the restrictions of the small loans law.?”° 


Advertising and Solicitation 


As noted above,?"! one of the expressions of increased competi- 
tion which occurred in 1929 was in advertising and the solicitation 
oi business. However, before this, because of the frequently demon- 
strated business ignorance and gullibility of the borrower, the drafts- 
men of the original model law included a prohibition against print- 
ing, publishing, or distributing any written or printed statements in 
regard to rates, terms, or conditions of lending which were false or 
calculated to deceive.2*? The present Wisconsin statute is broader 
in that the terms advertising, display, and broadcast are added, and 
the words false or calculated to deceive are replaced by false, decep- 
tive, or misleading.2** In addition, no reference to the fact that the 
business is supervised by the state may be made.?** 

As a condition precedent to licensing, the department has re- 
quired that the new licensees submit to the department a copy of all 
his advertisement and radio script for the first six months.?7> Other 





* The loan shark has been ingenious in inventing ways to avoid usury legis- 
lation. Mr. Hubachek has these evasion techniques classified in the following 
manner: (1) concealment of the fact that the transaction is a loan by casting it 
in a different form, (2) use of a collateral transaction from which the lender 
derives a benefit, (3) exaction of a charge from borrower ostensibly for something 
other than use of money, (4) chicanery. 

The devices include purchases of the borrowers’ wages at a discount; pur- 
chase of property from borrower at a low price with a provision that the seller 
(borrower) can repurchase at an increased price; sale of property to borrower at 
a high price; use of covenants or conditions which are designed to make a loan 
immune from usury restrictions, the use of an intermediary who exacts some- 
thing from the borrower for the benefit of the lender, and various other schemes 
of shortchanging and trickery. See ANNOTATIONS, 152-174. 

Supra, p. 483. 

#8 Wis. Stat. (1927) §214.12. 

7? Wis. Stat. (1941) §214.16. 

** Ibid. The states differ considerably on this point. Section 11 (a) of the 
seventh draft of the model law provides that the commission may permit or 
require licensees to refer to the fact that their business is under state supervision 
subject to the conditions imposed by the commission to prevent an erroneous 
impression as to the scope or degree of protection provided by the act. Michigan 
and Massachusetts permit the reference if approved by the department; Illinois 
permits it without administrative approval; New York limits the reference to the 
phrase: “Licensed pursuant to Art. IX of the Banking Law”; Minnesota and 
Maryland are silent on the point; and Indiana and Wisconsin prohibit any refer- 


ms The Massachusetts commissioner, in his discretion, may censor all adver- 
tising relating to small loans. Rutes Anp Recutations, (Mass. 1942 Revisions) 
Reg. 25. ; 
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supervision occurs during the annual examination at which time the 
examiner may include copies of advertising material in his report.?*® 
Although there is no published order, it is the policy of the Wis- 
consin department to forbid the use of door to door circulars ;?77 
compliance with this request is secured by a written stipulation 
entered into at the time of licensing. 

In contrast to Wisconsin several other states have adopted very 
detailed rules in reference to advertising. Some states declare that 
in a determination of whether advertising is deceptive or misleading, 
such factors as size of type, prominence of position, spacing, color, 
ctc., will be considered.?"* Positive prohibitions are set out against 
the use of such phrases as “no co-makers required”, “signature 
only”, etc., unless they are true. Other terms such as “lowest rates” 
or “low cost” are restricted, as are the suggestions that the licensee 
wili pay and discharge a loan which the prospective borrower has 
with another licensee, or make loans in less than 24 hours.?"® Quite 
universally the advertisement of rates is strictly circumscribed.?®° 
An unusual provision is found in the Minnesota regulations. All 
advertising is to be in strict accord with the “Rules of Fair Trade 
Practices and Advertising Standards for Licensees Operating under 
the Minnesota Small Loan Act” which are issued by the Minnesota 
Association of Personal Loan Companies.?*! 


Annual Report and Examination 


Another facet of the strict control and supervision of the small 
loan business is the annual reports and examinations. 

In general, the reports and examinations serve in a dual capacity. 
First, they are a means to determine whether there has been com- 
pliance with the law. Second, they elicit data which serves as the 





*6 Tilinois, Indiana, Massachusetts, and Michigan require that a scrapbook of 
all advertising material be kept and made available for inspection. IIll., Reg. 16 
(K); Ind., Gen. Reg. No. 3, Sec. 9; Mass., Reg. 25; and Mich., Reg. 20. 

**Such are also forbidden in Massachusetts if not enclosed in envelopes, 
Reg. No. 23; forbidden in New York without consent except if through the mails, 
Rec., Art. III, 1(g) ; and are permitted in Illinois if they are “dignified and con- 
servative in form and appearance” and not distributed in public places. Reg. 
16, e. 

78 Rutes AND RecuLaTions, Ind., No. 3, Sec. 6; Rutes Anp REGULATIONS, 
Michigan No. 19. 

"See Rules and Regulations of Indiana, Illinois, Massachusetts, Michigan 
and New York. 
™ Tbid. 

*! Rutes Anp REGULATIONS, Minnesota, IV. 
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basis for informed future changes in the administration of the law or 
in the law itself. 

The statutes provide that all licensees must file a report in the 
form prescribed by the department “giving such reasonable and 
1eievant information as the department may require concerning the 
business and operations conducted by such licensee.”*8? The depart-: 
ment is then to make and publish an analysis and recapitulation of 
these reports.?5% 

At the time a new applicant is licensed, he is instructed and ad- 
vised in the manner of setting up his books and in making his annual 
report. Each December forms are sent out with a reminder that the 
cue date is March fifteenth. A request is also made to the licensee 
to attach his adding machine tapes on all computations. 

The annual report is made on a standard form recommended by 
the National Conference of State Small Loan Supervisors. Instruc- 
tions to each of nine schedules appearing in the report are included 
to aid the reporting licensee. Before this standard report was de- 
veloped, Wisconsin had been using a similar form so that the change 
caused little inconvenience. To one of the schedules the department 
has made several additions. The supplemental schedule provides the 
Commission with necessary information as to the social aspects and 
values of the law and other data on the costs of doing business. 

Schedule A serves principally to identify the reporting licensee? 
and check the licensee’s compliance with several provisions of the 
statute.?5 

The second schedule is a balance sheet which shows the financial 
condition of the office at the beginning and end of the year. Solvency 
and financial condition are important to show whether the authorized 
rates are sufficient to induce efficiently operated capital to enter the 
business of lending to the consumer. Such facts also are somewhat 
indicative of the loan potential in the area served by the reporting 
licensee. The latter consideration bears on the question of licensing 
additional offices within that area. Conceivably the information as 
to a particular licensee may have an important bearing in an inquiry 





2 Wis. Srar. (1941) §214.12(2). The requirement for ah annual report was 
added in 1932. 

* Ibid. 

** This is done by asking name, license number, place of business, date 
licensee began business, type of business organization, and names of the officers 
and manager. 

*3The licensee is asked to state the current monthly rate charged, and 
whether he is conducting any other business in the same office. 























whether that licensee is indulging in questionable practices in an 
effort to keep a failing business alive. 

The balance sheet is adapted to meet the needs of all types of 
business organizations whether it be a partnership, corporation, or 
individual. Detailed printed instructions materially clarify the ques- 
tions. 

After the balance sheet, an operating statement follows. A break- 
down of the income and expenses is of value to the Commission to 
determine whether expenses reported are legitimate expenses charge- 
able to the operation of the small loan business. The relationship of 
iucome, expenses and the rate of earnings is of course pertinent in a 
determination of a fair interest rate to be charged to the borrower. 
Particular attention is therefore directed to the amount of the total 
income derived from interest on loans and other authorized fees 
because such amount is directly attributable to the operation of the 
business. This operating statement, when checked with other items 
in the report, may reveal any practice of consistent rate violations. 

To reconcile changes in surplus or net earnings Schedule D is 
included. An important item herein is the interest paid on money 
borrowed by the company, which, although not treated as an expense 
in determining the rate of earnings, is important in determining the 
rate of profit of a particular company. 

Schedule E is an analysis of “‘assets used and useful” in the small 
loan business. The principal purpose of this schedule is to determine 
what assets were actually used in connection with the small loan 
business if another business was operated in conjunction with it. 

Items 71 to 76 comprise Schedule F. They include a breakdown 
of interest or charges earned; collected; earned, but not collected, 
and the percentage collected during the period. Information of aver- 
age monthly outstandings is also requested. 

The next schedule is one in which the Commission is vitally in- 
terested because it is an analysis of the size of the loans, security, 
occupation of borrowers, purposes for which the loans are made, and 
the cost per account. The composite picture of the experience of all 
licensees provides actual and valuable information concerning the 
economic and social problems involved in the small loan business and 
consumer credit. 

The analysis of loans by size shows whether the particular com- 
pany and the entire industry is offering full loan service. 

Data on the occupation of borrowers and purposes for which 
loans are made is not requested in the Conference’s standard form, 
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but has been requested by the department because of the pertinence 
such data has to questions involving the social desirability of offering 
small loans to the consuming public. Another analysis added by the 
department is that of the “cost per account.” Its importance is in 
determining the lowest possible rate which can be charged on any 
loan. 

Schedule H is a report and analysis of non-paying delinquent 
accounts. The final schedule reports the number of suits for recov- 
ery of delinquent accounts; the number of wage assignments filed; 
the number of times security has been taken by legal process, con- 
tract right, or voluntary surrender; and finally, the number of times 
such chattels have been sold. 

The report concludes with an affidavit that such report is true 
and complete. 

In summary, such information as actual costs per account, ex- 
penses, earnings, assets used, and general financial condition are 
necessary for interest rate revisions. Information of the number and 
trend of loans in a particular community aids in determining whether 
another office can be licensed in that community if that question is 
raised by a new applicant. Whether or not a complete loan service 
is being offered to the public is determined by the analysis of loans 
by size; data as to the number of times security is possessed by a 
particular company or the industry as a whole indicates whether 
licensees are guilty of abuses or unsound lending policies, or whether 
there is a fundamental defect in the law in permitting this lending. 

During the time the licensees are making out their reports, the 
department receives innumerable inquiries as to how certain things 
should be reported. These problems are considered, and correspond- 
ence or interviews continue until the difficulty is solved and the 
matter is reported correctly. 

The reports are due on March 15th, but unlike the case of banks 
and credit unions there is no penalty for failure to report on time. 
This frequently causes considerable delay and inconvenience. 

As the reports come in they are carefully checked for complete- 
ness and accuracy. The latter can be done only by double checking 
those items of the report which bear on each other, and by checking 
the report against last year’s report wherever necessary. Certain 
other items such as average total assets used, percent of net earnings, 
etc., are recomputed. 

The reports are strictly checked in this manner not only to check 
compliance and veracity, but also to secure better reporting and re- 
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cording by the licensee. It is estimated that over 50% of the reports 
are sent back to supply omitted items or to correct errors. 

When all the reports are in and checked, the information is con- 
solidated. This composite data is the basis for part of the annual 
report of the Commission to the Governor. The report serves to show 
the true condition of the industry, and thus dispels many erroneous 
notions prevalent among both proponents and opponents of the law. 

Before leaving the subject of annual reports the reporting system 
of Massachusetts should be mentioned briefly. 

Massachusetts requires weekly, monthly, and special reports in 
addition to the annual reports. Every week all loans made and dis- 
charged must be reported upon prescribed forms.”®* At the end of 
the month a statement of expenses and income must be filed along 
with a report of “loans receivable’. In addition to the weekly, 
monthly, and annual reports, every time a licensee begins or ceases 
an attempt to collect by process, he must report this to the Super- 
visor of Loan Agencies.?87 

The annual report is then followed up by an annual examination. 
In addition to the two general purposes of checking compliance and 
accumulating data for future legislative or administrative changes, 
the annual examination provides an opportunity and medium for the 
interchange of ideas between the licensees and department concern- 
ing the operation and regulation of the industry. 

Small loan laws quite uniformly require licensees to keep such 
books, accounts, and records as the administrative department may 
find necessary to enable it to determine whether there is compliance 
with the statute and administrative regulations. An examination of 
these materials must be made at least once every year.7* 





*° The details required in reference to loans made include: loan number, name 
and address of the borrower, number of months the loans are to run, the instal- 
ment dates, amount, rate, and nature of security. On loans discharged, the licensee 
reports the dates on which the loan was made and discharged, the money paid to 
and retained by the borrower, the total received in settlement by lender, the 
interest percentage, and the collection expense if any. 

*™ These reports are exceedingly detailed as shown by the following list 
of what they must contain: the date the loan was made, the number of the 
loan, the name and address of borrower, the nature or description of property, 
the dates and amounts of all payments, the unpaid amount of principal and 
interest, the date of notice to the borrower of the licensee’s intention to foreclose 
or collect, the name and address of the constable or other agent through whom 
process is made, the amounts collected through process, the total amount received 
in payment of the loan, the itemized charges collected, and the date and place of 
auction, the amount realized, and the name of the purchaser in the foreclosure 
sale. 

*8See Wis. Stat. (1941) §214.12(1) and 214.07(4)) as examples. 
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Some states have adopted very detailed regulations prescribing 
the number, form, nature, and method of keeping such books ;78* 
others either require administrative approval of the books used or 
simply state that all records must be kept in one set of books.?% 

Wisconsin has done neither because the department considers 
that the statute is explicit enough and because it has found that 
successful operation of the business itself demands that the licensee 
keep complete and accurate records of all transactions. 

After several years of study and experience the department drew 
up a suggested system of bookkeeping which it offered to all licen- 
sees. This, coupled with the interchange of ideas within the indus- 
try, has standardized the systems to approximately the same extent 
as would be accomplished by regulation. Therefore the examiner 
is not confronted with a maze of different and inadequate set of 
books when he begins his work. 

Licensees are not advised of the time when the examination will 
be made; thus it is necessary for them to keep their books in order 
at all times. If irregularities were found in the previous examination, 
the examiner takes along the previous examination file which in- 
cludes a copy of the supervisory letter written to the company at 
that time. Otherwise he uses only the annual report filed by the 
licensee. 

The average examination takes about two and one half days, and 
is directed toward the completion of a standard form, a test check of 
interest calculations in at least ten percent of the total accounts out- 
standing, and a determination whether there is compliance with 
Regulation W. 

The examination form which is to be completed by the examiner 
checks whether there has been compliance with all the requirements 
and prohibitions of the statute. When compliance cannot be deter- 
mined by a simple examination of the books or reduced to a yes or 
no answer, detailed information concerning the matter is reported. 

In addition to these inquiries, data of the number, amount, and 
average outstanding loans; number and amount of delinquent loans 
classified by the time they are overdue; the number and amount of 





*°Rutes AnD RecuLaATIONS (Division of Small Loans, IIl., May 5, 1939) 
Reg. 1-7; Recutations (Mich. Banking Dept., 1942 Revision) Records; RULEs 
Anp Recutations, (Minn. Div. of Banking, Feb. 15, 1942) Art. I, 1-6; and 
Recutations Or SUPERINTENDENT Or Banks Or State Or New York, (Sept. 1, 
1942) Art. 1. 

 RecuLaTiIons, (Mass., 1942 Rev.), Reg. 18 and Reg.; Gen. Rec. (Indiana 
Sept. 12, 1940) No. 3 Sec. 1. 



















July) CONSUMER CREDIT 505 








loans charged off; and the expenses of operating the business is 
sought. 

Special effort is made to see that no paid up notes, mortgages, 
etc., have been permitted to remain in the licensee’s file and that no 
borrower is in debt directly or contingently in an amount over $300. 
If either condition is found to exist the manager is asked for an 
explanation and then requested to correct the difficulty. Similarly, 
ali overcharges are called to the attention of the manager and the 
record cards are marked for adjustment. 

Usually the results of the examination are discussed with the 
manager of the office; however, all decisions on questionable prac- 
tices are strictly reserved for the Supervisor of the department. 
Suggestions on the part of the examiner toward improvements of a 
licensee’s procedure might be offered. An effort is made to impress 
the licensee that the department is interested in the licensee’s pro- 
gress and welfare; hence the examiner encourages constructive sug- 
gestions and questions on the part of the licensee. 

To the completed form the examiner adds his comments and 
includes the substance of his discussions with the licensee if such 
is necessary. Thus, the file returned to the department is made up 
of the completed examination form with comments; a work sheet 
showing the interest calculations; copies of the pass book, mort- 
gages, notes, wage assignments, and advertising which are used by 
the licensee; and a list of borrowers chosen by sample to whom 
questionnaires should be sent. This list purposely includes a number 
of delinquents. Questionnaires designed to check the data obtained 
from the books of the licensee and to gather other information are 
then sent to approximately ten percent of the licensee’s clients. The 
borrower is asked to cooperate with the Commission and it is ex- 
plained that the questionnaire is part of the Commission’s annual 
examination of small loan licensees. Data concerning the date, 
amount, and unpaid principal as appears on the books at time exami- 
nation was made is stated in the form, and the borrower is asked 
to verify them. Then, by checking one of the alternative answers, 
the borrower is asked to indicate what brought the company’s service 
to his attention and what was his reason for seeking the loan. After 
ar inquiry is made whether any fee was imposed in addition to the 
interest charged and whether any foreclosure proceedings were ever 
begun, the borrower is requested to comment briefly about the busi- 
ness methods used by the company. He is also asked whether he 
has any suggestions for improving the company’s service. The re- 
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turned questionnaires are also included in the file and are reviewed 
by the Supervisor when he studies the examination reports. 

After the Supervisor has reviewed the completed examination 
file, a letter commenting upon the examination is sent to the man- 
ager of the office, the district or home office, and sometimes to the 
company’s office of public relations. 

The request that all overcharges be adjusted and that paid up 
notes be returned is repeated. If there were any technical or minor 
violations, the pertinent sections of the statute are cited and a re- 
quest for future compliance is made. Whenever a practice which is 
not an infraction of the statute, but violates the spirit of the law, 
is brought to the attention of the department, the Supervisor will 
write and explain why it disapproves the practice. This is normally 
enough to bring about reform. On several occasions the department 
has directed letters of inquiry to licensees concerning matters re- 
ported in the questionnaires sent to the licensee’s clients. If there is 
a serious violation or problem raised, a conference may be suggested. 

When a borrower who is also a co-maker becomes liable on the 
loan he indorsed, the licensee is instructed that the two loans must 
be consolidated for purposes of computing the interest rate. In this 
way the person with such double liability benefits from the lower 
rates allowed on greater balances. To prevent a repetition of such 
an occurrence, the department shows the licensee how to set up his 
books to avoid this condition. Advice may be offered which will be 
of aid to the licensee in other respects. 

A composite report of the examinations and questionnaires is not 
made; however, the materials are kept on file should an occasion 
arise in which they were needed. 


Complaints and Revocations 


By statute it is made the duty of the department to investigate, 
ascertain and determine whether the statute and orders thereunder 
are being violated.”®! If certain named conditions are found to exist 
it is the further duty of the department to revoke any license after 
the licensee has been given an opportunity to be heard.?% 

Since 1935 the department has had only three complaints, one 
occasion to make a special investigation, and only one cause to con- 
sider a revocation. In the latter instance the proceedings were pri- 





™ Wis. Stat. (1941) §214.27. 
™ Id, §214.06(a)-(c). 
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marily directed toward the revocation of the defendant’s license to 
engage in automobile sales financing ; however, revocation of licenses 
held under Chapters 115 and 214 were also considered. These com- 
plaints have been made verbally or by letter. In all cases the depart- 
ment requests that the complaint be reduced to writing, but, no spe- 
cial form is required. A mere explanatory letter will suffice. 


All complaints are received and considered; however, the pro- 
cedure followed in handling them varies according to the circum- 
stances. Letters of inquiry, a field investigation, and a conference 
or a hearing are all used. The type of procedure followed depends 
upon the nature of the charges or dispute. If it appears that the 
matter can and should be handled informally, the department will 
attempt to dispose of it by correspondence. If the matter is more 
serious, the more formal methods are used. 

When a conference or a hearing is held the licensee is furnished 
with a copy of the complaint, and all employees involved are asked 
to appear and bring the necessary records. These conferences are 
informal. 

In one instance the complaint was dismissed after the investiga- 
tion revealed that there had not been a violation on the part of the 
licensee. In the other two cases a conference was necessary to de- 
termine the matter. One was settled upon the admission of fault 
and error on the part of the licensee in attempting to collect on an 
account after a release had been signed. The other was dismissed 
because of complainant’s failure to produce any evidence of an over- 
charge. In the second, a further allegation that an agent of the 
licensee had used abusive language and entered the borrower’s home 
without permission was not pursued because the employee concerned 
was no longer with the company and because the evidence would 
have only amounted to the agent’s word against that of the com- 
plainant. 

Because these cases have either been dismissed or settled the 
department has had no occasion to issue any formal findings and 
orders. However, a summarizing memorandum preserves a record 
of the matter. 

On one occasion a matter came to the attention of the department 
which caused it to make a special investigation. After checking the 
matter the licensee freely admitted that one of its offices had lent 
a borrower $300 with knowledge that the borrower had already 
secured a $300 loan from another office of the same licensee. Because 
ci the licensee’s excellent previous record, the department agreed to 











508 WISCONSIN LAW REVIEW [Vol. 1943 


a settlement under which no interest was charged at all on the second 
loan. 

In these situations and also in cases of complaints, the department 
has no power to grant relief to the borrower except to “prevent 
mortgage foreclosures by licensees against persons who are sub- 
stantially dependent upon any organized charity or public poor relief 
agency.”*®3 Violations, with consequent voidings of the loan, are 
prosecuted by the district attorney’s office.*”* 

After complaint, notice, and hearing, licenses are to be revoked 
if the department finds the licensee has (1) failed to pay his fee or 
maintain his bond, (2) has violated any provision or order, or if 
(3) any condition exists which if it had existed at time of original 
application would have warranted denial.*®° Judicial review is the 
same as in the case of a denial.?% 

As previously stated above the department has had only one 
occasion to consider revocation of a small loans license. As a result 
of these proceedings the company surrendered its automobile financ- 
ing license and agreed to refrain from the practice of having an 
“outside” man or collector carry a check book with him for the 
purpose of making loans at places other than the office. 


Administrative Aids 


There are a number of provisions in the law which can best be 
described as aids to administrative regulation and supervision. 

Several directly facilitate the enforcement and administration of 
other specific supervisory controls within the statute. No licensee 
may conduct another business at the same place in conjunction with 
a small loans business except as authorized by the department. Such 
authorization is given upon a finding that the “character of such 
other business is such that the granting of such authority would not 
facilitate evasions” of the small loans law.*®* A principal evil sought 
to be avoided by this rule is the confusion of the business records of 
the two enterprises which would make a satisfactory examination of 
the small loan business difficult. It is designed also to prevent the 





* Id. §214.07(3). 
™ Id. $214.26, 27. 
* Td. §214.06(1). 
*° The precedure for review of all of the department orders affecting small 
loans companies is governed by section 214.11. This section adopts the procedure 
followed in the review of administrative orders affecting public utilities. See also 
L. 1943 c. 375. 
“Wis. Stat. (1941) §214.14(3). 
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concealment of loan transactions within the records of the other 
business. Therefore, the department, in granting permission to en- 
gage in another business within the same office requires a stipulation 
that the licensee shall allow the Banking Commission to examine the 
records of all business transacted in that office. Because of the easy 
susceptibility to abuse the department will not grant this permission 
to a practicing attorney, justice of the peace, or a collection agen- 
cy.298 

Other sections aiding supervision are provisions prohibiting the 
licensee from changing his place of business within the city without 
the department’s authorization, from transferring or assigning his 
license, and from transacting business at any other place or under 
any other name than that stated in the license.?® 

A second group of administrative aids consists of the power to 
secure evidence and testimony. The department may require li- 
censees to file sworn or unsworn reports “as to any matter upon 
which the department may demand information.”°°° It furthermore 
is given access to the offices, places of business, books, accounts, 
papers, records, files, safes, and vaults of persons engaged in the 
small loans business, whether or not they are licensees.*°! Subpoenas 
may be used, and witnesses are entitled to fees, as are witnesses in 
courts of record.3° 

The Wisconsin law is unique in providing for an Advisory Com- 
mittee.°°? The committee is to consist of advisers from employees, 
employers, social workers, legal aid bureaus, bankers, and repre- 
sentatives of other appropriate groups interested in consumer credit. 
Its duties are to consult with and assist the department; however, 





© Joe B. Birkhead, author of Collection Tactics of Illegal Lenders, (1941) 
8 Law Anp CONTEMPORARY PROBLEMS, 78, relates reported instances in which 
Louisville “magistrate courts appointed loan shark collectors as deputy constables 
‘for the sole purpose of giving them an official status in collecting unjust debts’.” 
In Kansas a justice of peace and collection agency combined the efforts of their 
offices to collect usurious accounts. 

2 Wrs. Strat. (1941) §§214.05(2), .05(1), and .14(4) respectively. 

°° Wis. Strat. (1941) §214.09(1). 

*™ Wrs. Stat. (1941) §214.09(2). 

8 Wis. Stat. (1941) §214.08. 

*%8 This section, 214.07(5), was added by Laws of 1933, c. 347. An Indiana 
committee on the revision of Indiana’s consumer credit spent considerable time 
discussing the desirability of having one or more representatives of the public 
appointed to the Commission. The purpose stated was that such members would 
check any tendency of members identified with financial institutions to lose sight 
of the public interest. See Memorandum and Appendices on Deficiencies, Defect. 
and Inadequacies in Indiana Statutes Affecting Consumer Credit. (Committee for 
Study of Consumer Credit, Indiana, Jan. 27, 1943) at 15. 
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members may be made deputies. It is to be noted that provision 
for the creation of this type of medium of bringing representative 
expert advice to the Commission is made in a number of the statutes 
over which the Commission has been given jurisdiction.2°° The work 
of the committee will be discussed more fully in another article.3% 











































Rules of Procedure, Penalties, and Enforcement 


The department has the usual power to make its own rules of 
practice and procedure governing the conduct of hearings and other 
proceedings ;°°? however, the procedure for the issuance of the de- 
partment orders is outlined by the statute. 

Prior to the issuance of any general order public hearings with 
notice by publication in the official state paper must be given. These 
general orders cannot become effective until 30 days after publica- 
tion.3% 

In the case of special orders, a complaint, service of notice, and 
a public hearing must precede the commission’s order.°°® The de- 
fendant is entitled to be heard in person or by an attorney and has 
the benefit of the subpoena process to compel the attendance of wit- 
nesses.320 

Sanctions imposed are both civil and penal. Wilful violations are 
made misdemeanors which are punishable by not more than a five 
thousand dollar fine, not more than one year imprisonment, or 
both.*11 If there is such a misdemeanor in the making or collecting of 
a loan, the loan becomes void and the lender may not collect any 
“principal, interest, or charges whatsoever.”’*!* Prosecution is left to 
the county district attorney ; however, the department has the power 
to issue special orders protecting borrowers from oppressive or de- 





* Wis. Stat. (1941) §214.07(5). 

5 Wis. Stat. (1941) §220.035, Banking Review Board, §215.48, Building and 
Loan Advisory Committee; §186.21(5), Credit Union Advisory Board and Com- 
mittees; §218.04(7)(c). Collection Agencies Advisory Committees; and §214.07 
(5), Small Loans Advisory Committee. 

* Stark, The Use of Lay Committees in the Administrative Process, to appear 
hereafter. 

* Wis. Stat. (1941) §214.10(6). 

* Wis. Strat. (1941) §214.10(1)(3). 

% Wis. Stat. (1941) §214.10(2) (4). 

%°Wyrs, Stat. (1941) §214.10(5); see also the general revision of all these 
matters by L. 1943, c. 375. 

2 Wrs, Strat. (1941) §214.22(1). 
. Stat. (1941) §§214.22(2), 214.14(6). 
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ceptive practices, to revoke or suspend licenses, and to prevent fore- 
closures against borrowers who are dependent upon relief or char- 


ity.318 - 
CoNCLUSION 


Perhaps the best way to conclude this study of the regulation of 
the small loans business is to attempt to make some kind of an 
evaluation of how well the business as regulated has fulfilled the con- 
sumer’s social needs. Records compiled by the Commission for the 
year of 1941, the latest available figures, will provide some measure- 
ment of how well the purposes of the statute have been met. 

As stated in the beginning of the section analyzing the statute 
and its administration, the small loans draftsmen proceeded with a 
predetermined philosophy which was based upon a recognition that 
the consumers’ credit needs were unsupplied except by the illegal 
operations of loan sharks, and that because of the demonstrated 

- naivete of the average consumer, he needed every protection pos- 
sible to assure him of securing fair terms in the unrestrained “sell- 
ers’” market. It was their belief that a profitable and legitimate 
business could be operated at much lower rates than those the illegal 
lenders were charging. 

This belief has been vindicated, for during 1941 the 72 licensed 
small loan companies of Wisconsin made 113,039 loans totalling 
$17,536,874.90. This sum produced average earnings of 6.67 per- 
cent, computed before interest on borrowed funds was deducted.** 

As a source of consumer credit, the small loan companies led the 
field and made, excluding credit unions, well over half of all the 
consumer loans made in the state that year. 

One of the reasons Wisconsin adopted a graduated rate schedule 
was the failure of the companies to offer a complete loan service. 
By permitting a higher rate on smaller loans than could be charged 
om greater sums, the Commission sought to induce the lenders to 
extend credit to those who needed only very small sums. An analysis 
of the 1941 loans by size reveals that 40% of the 113,039 loans were 
below $100, 34% between $100 and $200, and 26% were above 
$200.215 The more detailed analysis which follows seems to indicate 
that a fairly complete loan service was offered and used.**® 





"3 Wis. Stat. (1941) §§214.27, .07(3), .06, .07(3) respectively. 
4 AnnuAL Report, 5 and Schedule K at 14. 

"5 7d. Schedule G, Part I at 8. 

"8 Thid. 
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No. of Percent 

Size Accounts of Total 
Loans of $ 25.00 or less 3,038 2.69 
ty “ $ 25.01 to $ 50 13,549 11.99 
. “ $ 50.01 to $100 28,246 24.99 
” *“ $100.01 to $150 21,544 19.06 
x ** $150.01 to $200 16,791 14.85 
- “ $200.01 to $300 29,871 26.42 
Total 113,039 100.00 





The purposes for which these loans were made varied consider- 
ebly. Payment of overdue bills was reported as the reason in 21.4% 
cf the cases. Medical, dental, and hospital bills comprised 11.6%, 
end 10.9% of the loans were made for automobiles. Clothing and 
business needs were the basis of 8% and 7% respectively, while the 
rest were scattered over a long list of uses.*** 

Usually these borrowers were skilled or semi-skilled laborers; 
47% of all loans for 1941 were made to this class. Office and other 
non-manual workers as one group and unskilled workers as another 
group were responsible for 13% each. Owner-managers with 9%; 
managers, superintendents and foremen with 5% ; and sales persons 
with 5% followed in that order. Farmers, school teachers, profes- 
sionals, and persons with independent incomes each contributed one 
or two percent.37® 

In the main, as revealed by the questionnaires sent to the bor- 
rowers as part of the annual examination, the borrower had been 
satisfied with the services he had received from the small loans com- 
panies. In response to the question concerning the business methods 
oi the companies, most comments are complimentary. In fact, the 
questionnaires for the past seven years produced only two derogatory 
retorts. Both of those were more expressions of dissatisfaction with 
the world than with the business methods of the companies con- 
cerned. More frequently there were remarks to the effect that the 
borrowers always paid his obligations on time so that there was no 
reason for the company to be other than courteous. On the other 
hand, there were not too infrequent comments that the services were 
“tops” or “A-1”. On one or two occasions there have been disserta- 
tions on how the borrower had been turned down by the banks and 
how he was able to get a loan at the personal finance company. 





™" Id. Schedule G, Part III at 10. 
"8 Id. Schedule G, Part IV at 11. 
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The policy of extending friendly and courteous treatment and 
advice to the borrower has proved a paying one. A sample of the 
questionnaires returned to the department by borrowers indicated 
that just a little less than one-third of all the borrowers utilized the 
services of the particular company because of the recommendation 
of a friend or an acquaintance. Advertising in the “Want Ad” sec- 
tion of newspapers was the borrower’s next greatest source of infor- 
mation. 

As to the question calling for suggested improvements of the 
companies’ service, the usual answer was “none”. The next most 
frequent answer was that the rates were too high. This is an ex- 
tremely difficult question, and it has been subject to periodic attack. 
Because an accurate determination of the problem is a study in 
itself, an appraisal of the reasonableness of the rate cannot be at- 
tempted here. Some light may be cast upon the problera by the table 
appearing on the opposite page. However, before leaving the subject, 
one other remark may be mentioned as to the rates. A tabulation 
prepared by LeBorn R. Foster of the Pollak Foundation for Eco- 
nomic Research in 1940 indicates that the rates in Wisconsin are 
about the lowest in the country.*?® 

In 1932-33, when repeal of the smail loan law was considered, a 
number of social workers voiced the criticism that the privilege of 
engaging in a small loans business had been abused by overlending 
to borrowers. Of course overlending or extending credit to those 
who should not be permitted to assume this extra financial burden 
is as socially undesirable as it is desirable to supply the needs of the 
borrower who can carry this extra burden. Therefore, the law as 
recreated contemplated that money shouid be lent only to those 
“individuals pressed by lack of funds to meet necessities.”*?° To de- 
fine such loans precisely is of course impossible. However a re- 
strictive tendency on lending policies is achieved by a departmental 
order which declares : 


“Necessities shall be construed to include only items necessary 
to maintain the standard of living of that class of people who 





™° Foster, SMALL Loan Laws Or Unrrep Srates (Pollak Foundation for 
Economic Research 1940) Table I, 3. California has a 21%4% and then a 2% rate 
at $100 or a flat rate of 2% if the security is secured; Vermont also has a 244% 
rate and then a 24% at $125. Both the District of Columbia and Georgia have 
rates of 1% and 134% per month, but their laws are classed as inoperative or 
ineffective. 
* Wis. Stat. (1941) §214.07(2). 
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have no credit facilities for loans of $300.00 and less, and of 
this class, only those persons who are pressed for the lack of 
funds,”’821 

Perhaps more important than the administrative rule are prin- 
ciples governing successful operation. Over-lending and loose lend- 
ing result in frequent delinquencies and losses which seriously affect 
profits ; thus the lender is only interested in lending in such amounts 
to those borrowers who are capable of meeting their obligations on 
time. 

Sixty-two percent of the loans made in 1941 were secured by 
chattel mortgages on household goods and another 13% were secured 
by automobiles. Unsecured notes were used in 16% of the cases and 
endorsed and/or co-maker notes were used in about 5% of the loans. 
Wage assignments were used in only a little more than 1% of the 
total of 113,039 loans.%?2 

Using 73,616 as the average number of outstanding accounts, the 
Commission reported that for 1941 a little more than five percent of 
that number were non-paying delinquent accounts. Four percent of 
the five percent were accounts with no payment being made for prin- 
cipal or charges for one month. These represented a total of $352,165 
in unpaid balances. Accounts delinquent for two months and for 
three months or more each amounted to only a little more than 
one-half of one percent.®*% 

During the same year, 216 suits for recovery were instituted 
while ten had remained pending at the end of the previous year. 
Of these, 146 were settled before judgment, 57 went to judgment, 
and other 23 were left pending. Wage assignments were filed in 116 
instances. In only 2 cases did a licensee take possession of household 
goods by legal process or contract right although in another eight 
instances these goods were surrendered voluntarily. In all ten in- 
stances such goods were not in use when possessed. However, a 
total of 184 automobiles were either taken or voluntarily surren- 
dered. The sale of chattels by licensees occurred in 189 instances.***4 

Besides this statistical data from which some inferences and con- 
ciusions can be drawn, there are a few other observations which can 


be made. 





* General Order Regarding Rules and Regulations of Small Loan Companies, 
(Banking Commission May 14, 1934). 

*22 ANNUAL ReEpPorT, Schedule G, Part I, 10. 

3 Id. Schedule H at 11. 

For the above date on suits, possessions, and sale of chattels see ANNUAL 
Rerort, Schedule I, 12. 
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Under the law as administered by the department, an aggrieved 
borrower has the opportunity to complain to the department. While 
it cannot render a money judgment or void a loan, the department 
has sufficient moral suasion to affect settlements if warranted. In 
this manner the few controversies which have come to the depart- 
ment have been settled expeditiously and inexpensively. What is 
more, an aggrieved borrower is less hesitant to seek relief from a 
Commission than he is to commence a law suit. There have been 
su few instances of complaint that this worthwhile service does not 
threaten to seriously interfere with the other work of the depart- 
ment. Perhaps there have been more grievances than those reported 
merely because the borrower does not know of his opportunity to 
complain to the Commission. Such difficulty could be solved by re- 
quiring that the statement: “For Information or Complaints Consult 
the Supervisor of Consumer Credit. . . .” be printed on all passbooks 
or receipt books, as Massachusetts has done. 

Finally, it is to be noted that Wisconsin has far fewer rules and 
regulations concerning the small loans business than a number of 
other states have. This is a result of the calculated policy on the part 
of the department, which believes that the statute itself sets a suf- 
ficient framework to guide the practices and policies of the licensees 
and that what might be otherwise accomplished through rules and 
regulations, can be done by winning the cooperation of the licensees. 
Fairness toward the licensees on the part of the administrator and 
reciprocal cooperation on the part of the licensees should continue 
to bring to Wisconsin consumers a better small loan service and 
make the business more profitable to the lender. 


DISCOUNT PERSONAL LOAN AGENCIES 


In addition to the small loans companies and the credit unions 
there are two other types of regulated direct loan agencies in Wis- 
consin. These agencies, which operate under separate laws, are gen- 
erally referred to as discount companies ; however, there are a num- 
ber of banks which also do business under either or both of these 
sections. Exclusive of credit unions, the discount companies in 1941 
did somewhat less than one-half of the total direct consumer credit 
business.°*9 

The first law, Section 115.07, is the oldest of all the Wisconsin 





*° See ANNUAL Report, 5. 
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consumer credit laws and provides for little administrative super- 
vision, although it does require a permit to do business. By refer- 
ence to the general usury law, the law provides that no lender: 


“shall, directly or indirectly, take or receive in money, goods, 
or things in action, or in any other way, any greater sum, or 
any greater value, for the loan or forbearance of money, goods, 
or things in action, than at the rate of ten dollazs upon one 
hundred dollars for one year ; and in the computation of inter- 
est .. . interest shall not be compounded . . . unless an agree- 
ment to that effect is clearly expressed in writing. . . .”36 


The important element is that no matter whether interest is fig- 
ured as simple interest or is discounted, no more than ten dollars 
per year on one hundred dollars may be taken as interest. In addition 
to this interest, the lender may also charge seven percent per annum 
on the first one hundred dollars and four percent thereafter for fees. 
However, these charges may not be made more than once on a loan 
nor may they be assessed again on the renewal of that loan.3?? 
Special consideration is accorded the consumer in the restricted 
language of the section, which makes such maximum fees applicable 
cnly to loans secured by “chattel mortgage, bill of sale, pledge, re- 
ceipt, or other evidence of debt upon chattel goods or property, or 
by assignment of wages, , , , .”78 

Under the second law, Section 115.09,"° licensees are given a 
specific authority to deduct at the time of making the loan a discount 
at a rate not to exceed ten dollars on each one hundred dollars per 
year. This discount must include all fees and charges. In the event 
oi prepayment of the loan, the borrower is to be refunded the un- 
earned portion of the discount. The law itself is silent as to fees on 
delinquent instalments, but an Attorney General’s opinion construes 
the statutes to limit these fees to ten percent per year.5° 

This law, enacted in 1929, is of more recent vintage than 115.07, 
and was passed in the legislative session following the one in which 
Wisconsin’s first small loan law was enacted.3*4 Consequently the 
legislature was able to make this law more complete in administrative 
control and protection for the consumer by incorporating into it 
certain provisions of the small loans law. 





© Wis. Stat. (1941) §$115.07(3), 115.05 

*7 29 O.A.G. 10. 

*8 Wis. Srat. (1941) §115.07(3). 

°° Wrs. Strat. (1941) §115.09. 

22 O.A.G. 836. 

*1 Laws of 1929, c. 408, Wis. Stat. (1929) $115.09. 
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Permit holders under 115.07 usually operate on a finance plan of 
adding interest and fees to the amount loaned and are called “indus- 
trial loan companies.” Those licensed under 115.09 deduct interest 
and charges from the amount loaned and are called “discount loan 
companies.” These designations will be used hereafter. 


INDUSTRIAL LoAN CoMPANIES—SEcTIONS 115.07 


Of all the consumer credit agencies, the first to be regulated by 
the legislature were those making chattel loans under what is now 
Section 115.07. 

Early usury legislation beginning with that of the Territory of 
Wisconsin prescribed two rates; one which applied if there was no 
express agreement, and another beyond which the parties could not 
contract.*32 Thus consumer credit was treated just as was producers’ 
credit; a need for a distinction was not generally recognized. 

Just before the turn of the century the legislature tackled the 
problem of consumer credit for the first time. A bill was passed 
which set the maximum interest rate at ten percent on all loans 
secured by chattels and permitted no more than fourteen percent to 
be taken for all charges and fees whatsoever. Violations were pun- 
ishable by a fine of not less than five dollars nor more than fifty.5%* 

This restriction on fees, as distinguished from interest, was a 
direct recognition that usury had been exacted under the guise of 
fees and charges, but the limitation on the amount of such fees rather 
than their absolute prohibition was an acknowledgment that the 
lender was entitled to a higher return on loans secured by chattels. 

Ten years later loans secured by pledges and wage assignments 
were added to the list of those already protected; penalties for 
violation were increased by raising the fines and adding a prison 
term, or both.3*4 

Difficulty in proving violations and securing convictions of per- 
sons actually guilty caused considerable public dissatisfaction with 
the law ;385 hence, in 1907, the legislature made a prima facie proof 
of violation against a person the showing that another person, as his 





™ Terr. Stat. Or Wis. (1838-9) p. 26; Wis. Rev. Star. (1849) ch. 45; WIs. 
Rev. Stat. (1858) ch. 61; Wis. Rev. Stat. (1871) ch. 61; Wis. Rev. Stat. 
(1878) ch. 79, §§1680, 1689; and Wis. Anno. Star. (1889) c. 79, 1688, 1689. 
™ Laws of 1875, c. 327. 
™ Laws of 1905, c. 278. 
* Supra. See p. 464. 
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agent, “asked, demanded, received, took, accepted, or charged in- 
terest or commissions” exceeding the legal rates.*** Both the 1905 law 
and its 1907 amendment withstood judicial attacks on the basis of 
constitutionality .237 

Another amendment which aroused much opposition before and 
after passage was that involving a reduction of the rates for fees to 
four percent.*** As a result, in the following session, in 1915, the 
amount of fees permitted was set at seven percent on sums of $100 
or less and no more than four percent on sums over $100; further- 
more, such fees could be charged for only a one year period.5* 
These rates and the interest rate of ten percent still stand today.*° 

What might have proved more significant was the legislature’s 
effort to place the business under administrative control. Included 
in the 1915 amendments were provisions which required those doing 
business under 115.07 to obtain permits from the Commission and 
which also vested the Commission with the supervision of such 
organizations. Books of the licensees were to be open at all times 
to the Commission for inspection; but revocation could only occur 
after three convictions.** 

Immediately thereafter the Banking Commissioner sought to as- 
certain the extent of the Commission’s new licensing and supervisory 
powers. The opinion he received from the Attorney General’s office 
served as the death knell for all effective attempts of administrative 


supervision. 
“There is nothing more fitting to be said upon it (the statute) 
than the following . . .” said the Attorney General, quoting :*4? 


“It is not a piece of legislation upon which its author can 
gaze with the satisfied and admiring eye that Micawber be- 
stowed upon his epistolary compositions. It is an act that 
appears to be thrown in a haphazard way among a lot of other 
provisions for which it has little affinity. It is a sort of a waif, 
an incongruity, a stranger in a strange land. 

“If the law means what it says, it is unconstitutional, or 
else too indefinite for enforcement.”®48 





*° Laws of 1907, c. 412. 

*" State ex rel. Ornstine v. Cary, 126 Wis. 135, 105 N.W. 792 (1905); Fahr- 
inger v. State, 148 Wis. 291, 134 N.W. 406 (1912). 

™ Laws of 1913, c. 115. 

™ Laws of 1915, c. 450. 

Wis. Stat. (1941) §115.05, .07. 

“1 Laws of 1915, c. 450; Wis. Star. (1915) §§115.07(3), (3a), (4), (4a). 

4 0.A.G. 917, 918. 

*® State ex rel. Husting v. Bd. of State Canvassers, 159 Wis. 216, 243, 244, 150 
N.W. 542, 552 (1914). 
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A succeeding Commissioner seeking advice as to the kind of 
supervision contemplated was informed as follows: 


“The fact that the legislature deemed it necessary to set 
forth thus specifically your power to examine the books, indi- 
cates that the general clause investing you with supervision 
does not go so far as to authorize such an examination. If it 
does not go that far, it is, of course, of very limited import. 
It authorizes you simply to grant permits to these concerns, 
and the supervision given you would appear to be limited to 
such supervision as you must exercise in issuing permits.’’** 


Several years later, upon requesting an opinion on his power to 
license, another Commissioner was advised that the legislature did 
not intend to vest him with any discretion in granting or refusing 
licenses.*45 

While the legislature presumably did not intend to do a meaning- 
less act nor grant an arbitrary power, it is true that no standards for 
administrative licensing or supervision are set out, nor can such be 
spelled out by looking to extrinsic sources. Licensing and supervisory 
powers similar to those in the small loans and discount companies’ 
law could not have been contemplated since those laws had not yet 
been enacted. 

The industrial loan companies law was not used extensively until 
the passage of the sales finance law, Section 218.01. Finance com- 
panies were advised by the Commission that they could not refinance 
a time sale transaction as such, because refinancing the remaining 
indebtedness was a direct extension of credit and therefore a direct 
loan. Hence many sales finance companies also took out permits 
under 115.07. 

Doubtless the limited legislative and administrative control of 
this statute permitted an unscrupulous lender to resort to certain 
objectionable practices outlawed by the small loans acts. Frequent 
abuses and complaints occurred*** which the Commission was quite 
powerless to prevent or remedy; therefore the Commission has 
sought repeal of the law.*47 

Particularly burdensome to the borrower was the pyramiding of 
investigation and insurance fees. This was accomplished through the 


410 O.A.G. 1022, 1024. 
513 O.A.G. 296, 297. 
*® ANNUAL REPORT, page 34 shows 10 complaints in 1938, 16 in ’39, 28 in ’40 
and 8 in 41. 
*™ Wis. Assembly Bills (1941) 790-A. 
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use of “balloon” notes, or by renewing a relinquent loan rather than 
foreclosing on the security. In the latter case excessive attorney fees 
would frequently be charged. 

“Balloon” notes would be used whenever a borrower (or a pur- 
chaser, in the case of an installment purchase) would express re- 
luctance to enter into a contemplated transaction because he could 
only afford to pay a certain amount per month—$25, for example. 
He was assured that this would present no difficulty whatsoever, 
as an arrangement could be satisfactorily worked out to fit his 
budget. A contract would be drawn whereby he would pay $25 per 
month, and any balance remaining would be evidenced by a single 
note, which could be refinanced when due. This last note, which 
would be unproportionately high, is called a “balloon” note. Under 
this arrangement, the borrower or purchaser readily entered into 
the transaction. When the “balloon” note became due and the in- 
debtedness was refinanced, the borrower or purchaser was again 
assessed investigation and insurance charges. 

Occasional complaints have brought to the attention of the Com- 
mission several examples of the loan shark practice of pyramiding 
such charges and assessing exorbitant attorney fees. In one case, 
Co. X made a loan of $476 to Mr. B who was required to take out 
single interest insurance on the security, for which he was charged 
$38. Interest and investigation fees came to $62.36, bringing the 
total amount to $576.36. After two months the account became de- 
linquent and was turned over to an attorney for collection, who 
advised the delinquent borrower to arrange for a renewal of the note 
with the company. The borrower was then refunded $49.62 for 
unearned interest and insurance premiums on the original sum 
loaned ; however, he was assessed $60 for attorney fees. The balance 
owed, minus the refund but plus the attorney fees brought the total 
amount renewed to $586.74. Pyramiding the charges, the company 
added another $38 for insurance, $28 for investigation fees, and 
$48.69 for interest. Thus, for the use of less than $476 for two 
months, Mr. B paid $701.43. In other words, the loan cost him 
$225.43 (the difference between the final principal and the original 
sum received). On this deal the Commission figured that the X 
Company, in addition to the fees and interest, received 30% in 
commissions on fire and theft insurance, 40% on the $50 deductible 
collision insurance, and 300% on the single interest conversion, con- 
fiscation, and collision insurance. 

Another borrower doing business with the same company started 
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with a cash advance of $357. In the four months and ten days the 
sum owed had soared to $883.93. The loan had been renewed once, 
and in order to redeem his collateral the borrower had to pay 
$283.53 attorney fees, $21.90 for bond and sheriff fees, $116.84 
interest and fees, and $211 for insurance. From the total of $990.27, 
refunds of $106.34 for interest and insurance were deducted, leaving 
a final obligation of $883.93. 

After a hearing on the matter, the Attorney General and the 
Commission found that the whole transaction was within the law. 
However, after the hearing the company agreed to refund over 
$1,000 on a number of accounts on which the charges were consid- 
ered unconscionable by the Commission. 

The peak number of twenty-eight such complaints was reached 
in 1940,48 but in that year an Attorney-General’s opinion enabled 
the department to curb these abuses greatly. As a result, the figure 
dropped to eight in the following year.**° 

Pyramiding of investigation fees through renewals was the first 
evil struck at and eliminated. Interpreting the statute in the light of 
the Cary case,*° the Attorney General’s office was of the opinion 
that such fees could be charged only once, in the original sum, and 
could not be exacted again upon any renewal of the loan.**! 

To the department’s inquiry as to whether a lender could require 
a borrower to procure insurance through an agency recommended by 
the lender who in turn charged the borrower for such insurance, the 
Attorney General cited Friedman v. Wisconsin Acceptance Corpora- 
tion.*52, There the Wisconsin Court held that when insurance upon 
the borrower’s person and security is reasonably necessary to secure 
the loan and is required in good faith for such purpose, the contract 
is not usurious if the usual and customary premiums are charged. 
However, the Attorney-General went further, declaring that “an 
examination of the cases indicates that in the event that the insurance 
requirements in a particular case are unreasonable or unusual, or 
where the lender directly or indirectly receives a profit out of the 
transaction, such requirements will not be permitted.”*5% 

In reference to attorneys’ fees and collection costs the Attorney 
General’s construction of the statute was such as to preclude charging 





* AnnuUAL REporT, 34. 

* Ibid. 

* State ex rel. Ornstine v. Cary, 126 Wis. 135, 105 N.W. 792 (1905). 
*1 29 O.A.G. 10, 12. 

2192 Wis. 58, 210 N.W. 831 (1926). 

** 29 O.A.G. 10, 13. 
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or contracting for sums for such purposes when that sum plus the 
sum for other fees would exceed the permitted totals of seven and 
four percent. However, if the debt was reduced to a judgment, 
statutory costs could be taxed.*** As illustrated before, one of the 
pyramiding schemes was to turn delinquent accounts over to a “co- 
operating attorney” who would have the borrower renew or refinance 
the loan with collection fees included. 

Armed with these interpretations of the law the department was 
successful in materially reducing the number of complaints and 
abuses. The Commission has recently raised the question whether a 
berrower can be charged the maximum fees permitted if such have 
not been in fact earned. Such a situation might be illustrated by the 
case of a borrower who was charged the maximum rates after the 
lender had made only the most cursory examination of the borrow- 
er’s security, such as his automobile which might be parked outside 
the lender’s office. This question has now been referred to the At- 
torney General. 

Complaints under Section 115.07 reach the department princi- 
pally by mail. The department promptly acknowledges them and re- 
quests the complainant to send it all available papers evidencing the 
transaction, along with any other pertinent information. If an in- 
vestigator of the department is in the vicinity of the complained of 
lender, the complaint is turned over to him for investigation. Other- 
wise, upon receipt of the complaint, the department directs a letter 
to the lender requesting an explanation of his version of the matter. 
Invariably, a departmental form calling for a complete breakdown 
and history of the loan is included with the letter. 

With this data and the complainant’s records and receipts, the 
department is usually able to analyze the transaction and determine 
whether there has been an overcharge. In most instances the entire 
matter is handled by correspondence, including the settlement of the 
matter, even if there has been an overcharge or error. If the matter 
cannot be so handled, or if further inquiry is warranted, conferences 
or hearings will be held. Included in the file of each complaint is a 
record sheet. Upon this record sheet is kept pertinent data of the 
transaction, including a summary of the complaint, action taken by 
the department, and the nature of the adjustment reached.*®5 





** Ibid. 

*5 This summary is merely in the nature of a memorandum and is not like 
the “consent stipulations” used by several federal agencies. Such stipulations 
following informal proceedings as used by the Federal Trade Commission consist 
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Although the number of abuses and complaints has been reduced, 
the law is still far from satisfactory in the amount of protection it 
afiords the borrowing public. 

In summary, the department has little if any supervisory power, 
It has no discretion in issuing permits nor can it revoke them unless 
there have been three convictions. Unlike the case of the small loans 
companies and the discount companies regulated under Section 
115.09, there is no limit to the amount which a lender may loan to an 
individual borrower. Where the small loans law is detailed and 
carefully drawn, Section 115.07 is indefinite and haphazard. No 
statement clearly setting forth the terms of the agreement is required 
to be given to the borrower, nor are there any of the other positive 
protective provisions and prohibitions to shield the borrower from 
an unscrupulous lender as there are in the other two loan laws. 

Exclusive of credit union loans, only about one-fourth of all the 
direct loans made in Wisconsin are made under Section 115.07. 
However, even this amount is greater than that lent under Section 
115.09. During 1941 the 128 companies licensed under 115.07 lent 
a total of $7,904,895 as compared to the discount loan companies’ 
$5,954,880.5°° Fifty of these licenses were also licensed under Sec- 
tion 115.09, and several were licensed under the small loans law, or 
under all three. 


Discount LoAN CoMPANIES—SECTION 115.09 


It is said that the original purpose of the discount loan companies 
which are licensed under 115.09 was to combat the loan sharks and 
to relieve the banks from making character loans.*** Be that as it 
may, these companies now supply only about one-fifth of all the 
direct consumer credit extended through commercial agencies. Dur- 
ing 1941 the 107 licensees under this law lent $5,954,880 of the total 
$31,196,650.25® A number of banks held licenses under this section, 
until the Attorney General on June 17, 1943, ruled that this section 





of an admission of certain facts, and agreement to cease from designated practices, 
and a consent that the admissions of fact may be used against the respondent if a 
complaint is issued against him because the Commission believes the stipulation is 
being violated. See Frvat Report Or THE ATToRNEY GENERAL’s COMMITTEE ON 
ADMINISTRATIVE PRoceDURE, 41. While the Banking Commission’s memorandum 
has no such effect, correspondence within a particular file might include an ad- 
mission of error or violation. 

* ANNUAL REporT, 5. 

** TownsEND, CONSUMER Loans In Wisconsin (1932) 79. 
*® ANNUAL Report, 5. 
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was not intended to regulate the business of loaning money as con- 
ducted by state banks. Subsequent to the receipt of said opinion no 
further permits were issued to banks under Section 115.09. 

Section 115.09 was first passed in 1929,55® two years after the 
first small loans law. The law is patterned principally on the 1927 
small loans law, and for that reason it is not as detailed or complete 
as the present small loans law. 

Section 115.07 refers to Section 115.05 to provide that no lender 
shall take a greater sum than ten dollars per year upon one hundred 
dollars, in addition to a limited percentage for fees as prescribed in 
Section 115.07(3), but Section 115.09 specifically authorizes licensees 
to deduct at the time of making the loan a sum not to exceed ten 
dollars on each one hundred dollars for each year, including all fees 
and charges.® In case the borrower becomes delinquent he can be 
charged for the continued use of such money. However, as in the 
case of delinquencies under 115.07, this statute is construed by the 
Attorney General to limit such fees to 10% per year on the delinquent 
instalments.3®1 

In addition to providing for discounting, subsection (1) restricts 
the principal loaned to one thousand dollars. Instalment loans must 
be made payable in equal amounts, thus eliminating the “balloon” 
note evil. In the event of prepayment of the loan the lender must 
retund the unearned portion of the discount for the period that the 
due date is anticipated. 

Licenses are conditioned upon the character of the applicant, and 
upon public convenience and welfare.*6? The same considerations 
used in determining whether a small loans license should be granted 
are also used here.*® 

All licensees must keep such books and records as in the opinion 
of the Commission will enable it to determine whether or not the 
licensee is complying with the law, and these must be kept distinct 
from the books of any other business which is being operated in 
conjunction therewith.** 

For purposes of discovering violations the Commission may in- 
spect all books and accounts and examine under oath all persons 
whose testimony might be relative to the matter. If a violation 





* Laws of 1929, c. 408, Wis. Stat. (1929) §115.09. 
* Wis. Srat. (1941) §$115.09(1). 

1 22 O.A.G. 836. 

2 Wis. Stat. (1941) §115.09(4). 

* Supra. See p. 487 seq. 

Wis. Strat. (1941) §115.09(6)(5). 
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justifies revocation the Commission has power to so revoke after 
notice and hearing.*® Here, too, there never has been a revocation 
of a license. There were only two instances in which such action was 
considered. One was the aforementioned case*®* in which a licensee 
was heard relative to revocation of all his licenses under Sections 
214, 218.01, and 115.09. In the other case an informal hearing was 

‘ held at which time the alleged violations under 115.09 and other 
laws were discussed with the licensee. As a result of the hearing the 
licensee agreed to go through his files and refund all excessive 
charges made on insurance. ‘ 

Although an annual examination is not required, the department 
may make examinations whenever it deems it advisable.*** An 
aunual report, however, is required and is prescribed by statute; 
it is to include: (1) amount of capital employed, (2) number of 
loans made, (3) average size of loan, (4) gross interest received, 
(5) gross expenditures, (6) purposes for which loans were made, 
and (7) average life of loans.*®° The form prescribed by the Com- 
mission follows the statute closely and, of course, includes a break 
down of these items. 

As under the small loans law, the lender under Section 115.09 
must give the borrower a clear statement of the terms of the loan, 
plain and complete receipts for all payments, must permit prepay- 
ments, and upon complete payment return to the borrower all evi- 
dences of indebtedness marked “paid” or “cancelled’’.*® 

Advertising is restricted exactly verbatim to the provisions of the 
1927 small loans law.**® Evasions are sought to be prevented by 
making the section applicable to pretended purchases or any other 
device or pretense by which the borrower is charged for services 
at a greater rate than permitted by this section.*™! Violations are 
made misdemeanors. 

The principal difference between the small loans law and this law 
lies in the degree of completeness of administrative control and 
powers, the amount permitted to be loaned, the maximum interest 
rates, and the method of interest computation. 





** Wis. Stat. (1941) §115.09(5). 
** Supra. See p. 507. 

** Wis. Stat. (1941) §115.09(5). 
** Wis. Strat. (1941) §115.09(4). 
*° Wis. Srar. (1941) §115.09(8). 
** Wis. Strat. (1927) §214.12. 
™ Wis. Stat. (1941) §115.09(9). 
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As compared to the small loans law, there have been more com- 
piaints under it, but not as many as there have been under Section 
115.07. Complaints are handled as they are under Section 115.07. 


ProposeD REVISIONS 


Because of the relatively numerous complaints under 115.07, as 
compared to the small loans law, the Commission has been attempting 
to have Section 115.07 repealed. However, in 1941 it sought to have 
the legislature revise the entire section dealing with these two types 
of companies.*7? 

The repeal of most of Section 115.07*** was proposed for three 
principal reasons. In the first place, it was thought unnecessary to 
have two separate laws providing for the needs of the same type of 
borrower. Secondly, 115.07 was too vague and haphazard in admin- 
istrative supervision. Every applicant must be permitted, regardless 
of character and the public convenience and welfare, to obtain a per- 
mit. Permit can be revoked only after a third conviction. The third 
reason for proposing the repeal of 115.07 was that the absence of 
protective provisions for the benefit of the borrower permitted the 
pyramiding of investigation fees, interest, and insurance charges. 
Furthermore, excessive attorney fees for collection services had been 
charged where the claim had not been reduced to judgment. In many 
instances the Commission was unable to prevent this, or even to 
provide a remedy when it did occur. 

The Commission next proposed that Section 115.05 be repealed 
and recreated with three new sections. The first of these sections 
provided that fees for any service or expense in making, maintaining, 
or collecting the loan would be considered and computed as part of 
the interest. However, costs of procuring an abstract of title or title 
policy, filing fees paid to public officers, or the cost of perfecting a 
borrower’s title to real estate were to be excepted. 

The second section permitted lenders to require a borrower to 
insure his life in an amount not to exceed the declining unpaid bal- 
ance and for a period not to exceed the life of the loan. If the lender 
required the borrower to make any payment for such insurance, the 
maximum rate of interest or any other compensation for the loan 





*8 Wisconsin Assembly Bills, (1941) 790A. 
*= Two subsections providing for civil and criminal penalties were left re- 
maining as part of the general usuary laws. 
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then could not exceed six percent per year computed on the unpaid 
balance. 

The third section similarly provided that insurance on tangible 
property could be required, in an amount not to exceed the unpaid 
balance and for a period not to extend beyond the life of the loan. 
This cost would also be excepted, but if the insurance only protected 
the lender’s interest, the cost would have to be considered as part of 
the interest charge. Pretended purchases or services as devices to 
evade these prohibitions were also placed within the purview of the 
law. 


The proposed new Sections 115.05, 105.06, and the remaining 
provisions of 115.07 were then made to apply to 115.09 insofar as 
possible. Several minor amendments to 115.09 were also contem- 
plated. A license for each office or place of business was required. 
In place of the enumerated data which the annual report was required 
to contain was a general provision that the report would embrace 
such information as the Commission shall require prior to the com- 
mencement of the year. Provision was also made for consolidated 
reports for branch offices. The existing law permits prepayments in 
whole or part at any time; the proposed law would require the lender 
to permit such only on an instalment date if the loan was amortized, 
otherwise at any time. In addition to marking “paid” all papers 
signed by a borrower upon repayment, the lender was to execute 
and deliver a satisfaction of the mortgage, if any. 

The provision voiding an entire loan which was usurious was 
amended to permit the borrower to collect only treble the amount of 
overcharge. 


Proposed new subsections of 115.09 provided that as an alterna- 
tive to the ten dollar discount per hundred the lender could deduct 
six dollars on each $100 from loans repayable in equal instalments, 
or charge the equivalent interest on loans repayable in any other 
manner, as interest, plus a service charge of four dollars for each 
hundred dollars in lieu of all other costs and fees. Maturity of these 
loans was to be limited to twelve months, whereas the maturity 

. under the other plan was restricted to twenty-five months. 


Stipulations for or the collection of charges for delinquencies and 
collection costs were outlawed except for a charge of five percent of 
any instalment due over five days. Attorney fees were not to be 
assessed unless the case was contested, and then such fees were 
limited to what a court of record might determine in its order for 
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judgment. Costs incurred in pursuing mortgaged chattels under 
certain circumstances were also allowed. 

Action upon the bill was incomplete due to sine die adjourn- 
ment,?"* and the Commission ceased to pursue passage in later ses- 
sions because of the very appreciable drop in the number of com- 
plaints under 115.07 as a result of enforcement pursuant to the 
Attorney-General’s opinion of January, 1940. Coupled with this 
reason was the fact that the amendments to Chapter 115 were not 
entirely in substance what the Commission desired, but were a com- 
promise conceded to in order to obtain the support of the lenders.** 


INSTALMENT SELLING AND FINANCING 
OF AUTOMOBILES 


In the aftermath of the passage of the small loans law, the Wis- 
consin legislature recognized that it had remedied only a part of the 
whole problem of consumer credit.*6 

During the heated debates and bitter controversies over the 
direct loans law, unprincipled practices in installment selling and 
financing had been unearthed and vigorously condemned. As a re- 
sult, the legislature determined to complete the task of regulating 
and supervising all consumer credit*"? by passing legislation elimi- 
nating the alleged abuses in the remaining unregulated fields.37* 

Until this time regulation and supervision of instalment selling 
and financing had not been attempted anywhere, although most 
states had already regulated many of the other phases of consumer 
credit. Nor were instalment sales and financing affected by the usury 
laws because the courts had consistently held that a carrying charge 








** Wis. Assembly Journal, 1941, 1817. 

*% Tn the current session a bill relating to interest charges under the general 
usuary laws was defeated. The bill, No. 573-A, would have amended Section 
115.05 to permit a minimum charge of one dollar when interest amounted to less. 
Any person contracting to be repaid in instalments would have been required to 
state the entire cost of the transaction in terms of a per cent per month or per 
annum basis on unpaid principle balances. Such rate would be in all contracts 
and advertisements and all lenders would have to state such rates in all con- 
tracts and advertisements, and such rates would include all charges and fees 
except lawful fees paid to public officers, costs of perfecting an abstract, and 
lawful premiums covering insurance on security. 

© Milwaukee Journal, Apr. 30, 1934. 

** In 1934 Joint Resolution No. 48A, was passed directing the State Banking 
Commission and an Advisory Committee to investigate finance companies in 
preparation of recommending legislation to the 1935 Legislature. 

8 The Committee took considerable testimony on adjustment service bu- 
reaus, and recommended supervision and regulation of those agencies. 
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was not interest upon a loan, and therefore were not within the scope 
of the usury laws.**® 

Although the first proposals of regulation were precipitated by 
considerations of the purchasing public, the finance company indus- 
try itself welcomed the contemplated legislative program.®®° Due to 
its exceedingly rapid growth and intensifying competition, a Frank- 
enstein superstructure of reserves, bonuses, rebates, packs, and other 
business-buying schemes had been imposed upon the ‘industry. 

Wisconsin and Indiana were the first states to pioneer in this 
field.**1 Indiana chose to cover the entire subject of instalment sell- 
ing and financing, but Wisconsin limited itself to the business of 
motor vehicles. ; 

For this reason this section will be limited to regulation and 
administrative control of the business of financing the sales of motor 
vehicles. In order to understand the operative statutes and their 
administration, one must have at least a working knowledge of the 
background and operation of the business itself. 


DEVELOPMENT OF FINANCE COMPANIES 


The function of a finance company is simply to buy from a retail 
merchant the paper evidencing and securing the unpaid balance of a 
debt which arose out of an instalment sale by the merchant to a pur- 
chaser.**? The paper, usually a conditional sales contract or a chattel 
mortgage, is purchased at a discount. The finance company, as 
assignee, then collects the remaining unpaid balance as it becomes 
due. By the finance company’s purchasing these receivables,- which 





*” Supra note 42. 

*° Milwaukee Sentinel, June 2, 1938; Milwaukee Journal, Nov. 22, 1936; 
2 Law and Contemporary Problems (1935) p. 204. 

* Many bills were introduced in the several states, but Wisconsin and Indiana 
were the first states to enact legislation. In 1929 a bill, 519-A, to license and 
supervise finance companies was introduced into the Wisconsin legislature. Such 
companies would have had to pay fees, put up bonds, and keep their books open 
to the Commission which had power to make rules and regulations. The finance 
charge including interest, brokerage, commissions, and the costs of bookkeeping, 
investigations, and clerical work could not exceed one and one-half percent a 
month. To charge or accept more was made a misdemeanor. Consideration of 
the bill was indefinitely postponed. Wis. Assembly Journal, 1354. Indiana passed 
its Retail Instalment Sales Act, Acts of 1935, Ch. 231; Burns Inn. Star. Title 58, 
Ch. 9. The same year Wisconsin passed Ch. 474 of the Laws of 1935 which became 
Wis. Stats. (1935) §218.01. 

*2 Although the writer is only concerned with retail financing, it must be 
noted that finance companies engage in wholesale financing by supplying the 
retailer with funds needed for the purchase of his stock from the manufacturer. 
This is frequently termed “floor-planning”. 
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represent credit extended by the dealer to the consumer, the dealer 
is enabled to grant further credit to new customers. 

It is self-evident that the finance company was a natural conse- 
quence of the development of instalment selling, and that its rise was 
therefore coincident and concurrent with that of instalment selling. 

After the first World War instalment selling received a great 
impetus because the great productive capacity which had been geared 
for the needs of the war was turned back into the production of 
consumer goods. The consumer, freed from the restrictions of a war- 
time economy, was anxious to enjoy the newly invented household 
conveniences such as refrigerators, radios, and other similar appli- 
ances; the automobile industry alone exercised a great impetus on 
instalment selling. Real wages had risen enough to cause most of 
the population to undertake obligations which would have to be paid 
from their future income rather than their present savings. At the 
same time mass production methods made large volume sales essen- 
tial to producers. The resulting vigorous competition for a share of 
the consumers’ dollar manifested itself in aggressive advertising and 
other ways, and was the main cause of a spectacular rise in instal- 
ment selling. 

The instalment sales of any one dealer were limited by the 
amount of capital he could afford to tie up in credit extended to his 
customers on such sales. Furthermore, the costs of maintaining a 
department to administer and collect these debts was an additional 
burden which he could not allow to become too great. Generally, 
the banks were reluctant to invest in such receivables because this 
type of paper did not meet their standards, nor was the credit time 
short enough to allow the banks to keep their assets liquid.*** Hence 
arose an institution especially adapted for the purchase and collec- 
tion of such paper. Large sums were invested in such institutions. 
By spreading losses and the cost of investigations and collections 
cver a great volume, the business could be and soon was operated 
profitably. 

It is reported that the first companies to engage in the purchase 
ot instalment paper were already operating in the business of pur- 
chasing accounts receivable, and that the first company specifically 
organized for the purpose of purchasing these new instalment sales 
contracts was created in 1913.°8* However, it was not until 1915 





*® Grimes, FINANCING AUTOMOBILE SALES (1926) 11-12. 
*4 This fact and much of the following history of the development of the 
retail automobile financing is taken from the testimony of Victor L. Brown of 
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was not interest upon a loan, and therefore were not within the scope 
of the usury laws.*7® 

Although the first proposals of regulation were precipitated by 
considerations of the purchasing public, the finance company indus- 
try itself welcomed the contemplated legislative program.*®° Due to 
its exceedingly rapid growth and intensifying competition, a Frank- 
enstein superstructure of reserves, bonuses, rebates, packs, and other 
business-buying schemes had been imposed upon the ‘industry. 

Wisconsin and Indiana were the first states to pioneer in this 
field.*81 Indiana chose to cover the entire subject of instalment sell- 
ing and financing, but Wisconsin limited itself to the business of 
motor vehicles. d 

For this reason this section will be limited to regulation and 
administrative control of the business of financing the sales of motor 
vehicles. In order to understand the operative statutes and their 
administration, one must have at least a working knowledge of the 
background and operation of the business itself. 


DEVELOPMENT OF FINANCE COMPANIES 


The function of a finance company is simply to buy from a retail 
merchant the paper evidencing and securing the unpaid balance of a 
debt which arose out of an instalment sale by the merchant to a pur- 
chaser.**? The paper, usually a conditional sales contract or a chattel 
mortgage, is purchased at a discount. The finance company, as 
assignee, then collects the remaining unpaid balance as it becomes 
due. By the finance company’s purchasing these receivables, - which 





*” Supra note 42. 

*° Milwaukee Sentinel, June 2, 1938; Milwaukee Journal, Nov. 22, 1936; 
2 Law and Contemporary Problems (1935) p. 204. 

1 Many bills were introduced in the several states, but Wisconsin and Indiana 
were the first states to enact legislation. In 1929 a bill, 519-A, to license and 
supervise finance companies was introduced into the Wisconsin legislature. Such 
companies would have had to pay fees, put up bonds, and keep their books open 
to the Commission which had power to make rules and regulations. The finance 
charge including interest, brokerage, commissions, and the costs of bookkeeping, 
investigations, and clerical work could not exceed one and one-half percent a 
month. To charge or accept more was made a misdemeanor. Consideration of 
the bill was indefinitely postponed. Wis. Assembly Journal, 1354. Indiana passed 
its Retail Instalment Sales Act, Acts of 1935, Ch. 231; Burns Inn. Srart. Title 58, 
Ch. 9. The same year Wisconsin passed Ch. 474 of the Laws of 1935 which became 
Wis. Strats. (1935) §218.01. 

2 Although the writer is only concerned with retail financing, it must be 
noted that finance companies engage in wholesale financing by supplying the 
retailer with funds needed for the purchase of his stock from the manufacturer. 
This is frequently termed “floor-planning”. 
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represent credit extended by the dealer to the consumer, the dealer 
is enabled to grant further credit to new customers. 

It is self-evident that the finance company was a natural conse- 
quence of the development of instalment selling, and that its rise was 
therefore coincident and concurrent with that of instalment selling. 

After the first World War instalment selling received a great 
impetus because the great productive capacity which had been geared 
for the needs of the war was turned back into the production of 
consumer goods. The consumer, freed from the restrictions of a war- 
time economy, was anxious to enjoy the newly invented household 
conveniences such as refrigerators, radios, and other similar appli- 
ances; the automobile industry alone exercised a great impetus on 
instalment selling. Real wages had risen enough to cause most of 
the population to undertake obligations which would have to be paid 
from their future income rather than their present savings. At the 
same time mass production methods made large volume sales essen- 
tial to producers. The resulting vigorous competition for a share of 
the consumers’ dollar manifested itself in aggressive advertising and 
other ways, and was the main cause of a spectacular rise in instal- 
ment selling. 

The instalment sales of any one dealer were limited by the 
amount of capital he could afford to tie up in credit extended to his 
customers on such sales. Furthermore, the costs of maintaining a 
department to administer and collect these debts was an additional 
burden which he could not allow to become too great. Generally, 
the banks were reluctant to invest in such receivables because this 
type of paper did not meet their standards, nor was the credit time 
short enough to allow the banks to keep their assets liquid.*** Hence 
arose an institution especially adapted for the purchase and collec- 
tion of such paper. Large sums were invested in such institutions. 
By spreading losses and the cost of investigations and collections 
cver a great volume, the business could be and soon was operated 
profitably. 

It is reported that the first companies to engage in the purchase 
ot instalment paper were already operating in the business of pur- 
chasing accounts receivable, and that the first company specifically 
organized for the purpose of purchasing these new instalment sales 
contracts was created in 1913.°** However, it was not until 1915 





*° Grrmes, FINANCING AUTOMOBILE SALES (1926) 11-12. 
* This fact and much of the following history of the development of the 
retail automobile financing is taken from the testimony of Victor L. Brown of 
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that finance companies made their real appearance, and by 1924 their 
numbers had become large.5*5 


Economic CoMPETITION IN AuTO FINANCING 


As it originally operated in the automobile business, the finance 
company, after investigating the credit risk involved, would buy the 
note and contract indorsed by the dealer with full recourse. If the 
automobile purchaser defaulted, the dealer was obligated to buy 
back the paper for the amount still owing. Thus the dealer was 
definitely interested in limiting sales on instalments to good risks. 

As competition increased the dealers demanded better terms and 
a lessening of restrictions. Some of the smaller independent finance 
companies, struggling for their share of the business, offered to buy 
without recourse. At first these non-recourse companies were able 
to purchase at greater discounts, but because of an increasing de- 
mand for cars and low repossession losses, the increased competition 
between the two types of companies caused the rates to approach 
each other.58¢ 

Companies which were affiliated with or owned by manufacturers 
were obligated to finance all cars sold within a prescribed area. 
Whenever a car was sold to a buyer in a remote part of that area, 
the expense involved prevented the finance company from making an 
investigation unless it was willing to do so at a loss. For this reason 
these companies were unwilling to go on a non-recourse basis. How- 
ever, competition from the non-recourse companies grew so great 
that a compromise “repurchase” plan was developed for these manu- 
facturer-affiliates. 

Under this plan the individual contracts were sold without re- 
course against the dealer, but there was an overall agreement by 
which the dealer promised to repurchase all repossessed cars. The 
repurchase price was set at the remaining unpaid balance on the note 
plus costs incurred by the finance company in repossessing the car. 
Ii for any reason the finance company could not return the car to 
the dealer, the loss fell on the finance company. 

As competition between all finance companies—nationals, inde- 





Milwaukee which can be found in June 1, 1934 minutes of the Interim Advisory 
Legislative Committee to Investigate Finance Companies. 
5 Ayres, Instalment Selling and Finance Companies, (March 1938) 196 


ANNALS 122. 
*8 Cavers, The Consumers’ Stake in the Finance (1935) 2 Law anp CoN- 


TEMPORARY PROBLEMS 202. 
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pendents, affiliates, and non-affiliates—sharpened, the companies 
sought to secure business by offering the dealers reserves or bonuses. 

One such development was the “repurchase reserve” plan. A 
reserve in favor of the dealer was set up by the finance company to 
protect the dealer from losses incurred under the repurchase plan. 
The fund was created by setting aside a certain percentage of the 
finance charge on each transaction; the percentage varied according 
to whether the car was new or old, a passenger car or a truck. In 
case the purchaser failed to meet his contract, the finance company 
could reimburse itself from this reserve. As long as the dealer had 
sufficient credit in his reserves, he did not have to pay the finance 
company for delinquencies. 

Whenever the reserve exceeded a fixed percentage with refer- 
ence to the total receivables outstanding against a dealer, the excess 
was paid over to the dealer. If the number of repossessions on a par- 
ticular dealer’s paper was low so that the reserves exceeded the 
losses, the reserve became a source of added profit to the dealer. 

This new source of profit became so remunerative, that dealers 
soon preferred to do business on this basis rather than on a non- 
recourse basis. Furthermore, the finance companies favored the 
system because the fact that a dealer had a fund to his account with 
the finance company tended to make the dealer continue to do busi- 
ness with that finance company. 

In answer to this new competitive scheme, the non-recourse com- 
panies offered bonuses to dealers who would sell their paper to 
them.38* Meanwhile the depression began to set in, and with it 
profits lessened because of the decreased sales volume and the ne- 
cessity of offering greater trade-in allowances on sales. Shrinkage 
in automobile sales meant less paper and greater competition for the 
financing of the reduced amount. The dealers took advantage of the 
situation and forced the finance companies to agree to various “dealer 
participation” schemes. In essence these schemes were plans by 
which the dealer loaded the finance charge with an extra sum. This 
extra charge was collected as part of the finance charge, but it was 
retained by the dealer. The purchaser of the automobile of course 
knew nothing about it, nor did he receive any extra service. The 
additional charge is known in the trade as a “pack”.*8* In effect it 








** This practice is said to have been confined to the Middle West. Statement 
of D. W. Hinckley, Assn. of New England Finance Companies, Hearing on a Code 
of Fcir Competition for The Finance Company Industry, N.R.A., Oct. 26, 1933, 63. 

*8 Packs may be added by padding insurance charges, or by charging for 
full coverage and only writing partial coverage. 
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is simply another bonus received by the dealer which the finance com- 
pany allows to be attached to the finance charge so that it may re- 
ceive the dealer’s business. The practice of adding,a pack was facili- 
tated by the use of two rate charts. A high rate chart was used to 
quote rates to the automobile purchaser ; a lower rate chart to deter- 
mine the rate actually charged by the finance company. The differ- 
ence between the two was the pack.**® 

In defense of the pack the dealer argued that its purpose was to 
compensate the dealer for the losses suffered due to the need of 
allowing greater trade-in values.*°° The Wisconsin Interim Com- 
mittee, which later studied the problem, conceded that at the outset 
the pack was perhaps founded upon good intentions, but concluded 
that once the practice began, competition accelerated it into an “un- 
mitigated evil’. 

Competition was unrestrained and unrestricted. Reserves, bo- 
nuses,- rebates, packs, etc., allowed by a particular finance company, 
differed between the various dealers with whom he dealt. Dealers 
loaded the finance charges to the fullest extent that the traffic would 
bear. The Wisconsin Report described the situation by quoting the 
old maxim: “Everyone for himself and the Devil take the hind- 


most.’’392 
WISCONSIN INVESTIGATES 


Unsatisfactory as these conditions were, no single finance com- 
pany dared run the risk of being the first to discontinue these busi- 
ness-buying practices.*®? Even if a substantial number ventured to 
attempt reform within the industry itself, there was no assurance 
that the entire industry would fall in line. This would permit the 
chiselers to enjoy a windfall of competitive advantage, and jeopardize 


the entire reform. 
At the outset the N.I.R.A., in 1933, offered some hope, but after 





3° ReporT OF STATE BANKING COMMISSION AND INTERIM ApvisoRY LEGISLA- 
TIVE COMMITTEE TO INVESTIGATE FINANCE COMPANIES (1935) 37; hereinafter 
referred to as INTERIM COMMITTEE REPORT. 

* Tt is pointed out that if such was the case, the credit purchaser had to bear 
the load of the cash customer. In effect the former subsidized the latter. Cavers, 
The Consumer’s Stake in the Finance Company Code Controversy, (1935) 2 Law 
AND CONTEMPORARY PROBLEMS 200, 211. 

“ InrERIM COMMITTEE REPORT, 36-38. 


“Td. at 35. 
* Td. at 38 and Cavers, The Consumers’ Stake in the Finance Company Code 


Controversy, (1936) 2 Law AND CONTEMPORARY PROBLEMS 200, 204. 
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considerable fuss those efforts came to a rather ignominous end. The 
industry was unable to agree on the questions of reserves, bonuses, 
packs, etc., and of anti-coercion provisions.3%4 

However, early in January of 1934, the Wisconsin Legislature 
resolved to enact regulatory legislation after it had made an interim 
study. A committee was created to investigate the financing of 
instalment selling and report its findings and recommendations to 
the 1935 legislature.3% 

Within a few months the Committee opened its hearings in the 
Milwaukee Courthouse and then toured the state holding 14 hearings 
in the larger metropolitan areas.*°* Information was gathered largely 
from witnesses who were invited or subpoenaed. After 15 months 
the Committee finished its researches and concluded: 


“Concealed charges, influences such as unreasonable 
“packs”, rebates and reserves, which tend to make exorbitant 
rates, misrepresentations and fraud must eventually be elimi- 
nated if the consumer and the finance business are to be bene- 
fited. Unless this is done, antagonistic public opinion against 
finance companies and merchandising sales agencies will 
sweep the country and be disastrous in the extreme” .°% 

These evils were general, but, aside from these, the Committee 
was pleased to report that probably 85% of the business was con- 
ducted on a “high and ethical plane”.*® 

Abuses practiced by the unscrupulous members of the business 
included the practice of ambiguously quoting terms and then having 
the note and contract signed before it was filled in completely. Later, 
without the knowledge of the purchaser, an additional amount would 
be inserted.*% 

Frequently a desire to increase the income on a contract by col- 
lecting penalties motivated unjustifiable repossessions. Cars would 
be repossessed without notice, and redemption charges ran as high 
as $40 or $50.° Sometimes there were unwarranted charges for 
skip-tracing which is the tracing of debtors who have moved and 





%% TnrERIM COMMITTEE REPORT, 35, 36. However, several of the associations 
within the industry considered self-regulation, and have set up “approved trade 
practices”. Plummer and Young, Sates Finance COMPANIES AND THEIR CREDIT 
Practices (1940) 229. 

* Jt. Res. 48-A and 61-S, Wis. Jt. Res., 1934. 

2% InteRIM COMMITTEE REPoRT, 14. 

* Id. at 57. 

8 Id. at 3-4. 

"34. at 38. 

Id. at 45. 
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have not notified the finance company of their change of address or 
who have absconded with the automobile. However these charges 
were sometimes made even if the company was notified of the 
change.**? A more vicious practice was that of finance-kiting.*°? In 
some instances, debtors paid as high as 100% a year on their unpaid 
balance, without effecting a reduction of the principal.‘ 

Equally reprehensible abuses concerned illegal sales of repos- 
sessed cars, or fraudulent sales of mortgaged, wrecked, or stolen 
cars. 

As to the first, notices of sales would be sent out and the sales 
advertised, but no outside bidders would appear. The dealer or 
finance company would bid and purchase at a low price, and upon 
getting title would sell the car at a profit. Besides getting this profit, 
the finance company would still secure a deficiency judgment against 
the debtor. 

In the second case, wrecked cars were repaired and then passed 
off as new or good as new. Sometimes wrecked cars were bought 
in order to secure their legal titles. Then motors or bodies of stolen 
cars were substituted, and the serial numbers changed to correspond 
with the good titles of the wrecked cars.*° 

Finance charges and the cost and coverage of insurance was fre- 
quently misrepresented, and advertising was often misleading.*°¢ 

Generally there was no breakdown of the finance charge, and the 
charge was often misunderstood by the purchaser.°’ The most 
common pack was about $10, but packs ranged from $10 to $25 and 
even reached $40 or more.*°® Commonly, when a buyer of a used car 
patted himself on the back for shrewdly beating down the price, he 
was ignorant of the fact that the reduction had been slapped right 
back on as a pack.*® Another general abuse was the failure to allow 
refunds to the debtor if he paid his complete obligation before the 
due date.*!° 

The Committee’s report concluded with recommended legislation 
to solve these problems. However, after careful consideration of a 





Ibid. 

“? Ibid. 46-47; Supra see p. 457. 

“* InTeRIM COMMITTEE Report, 46-47. 
“Td. at 46. 

Id. at 48, 49. 

“8 Id. at 40, 47, 48. 

“T Id. at 38, 40 

“Id. at 38. 

Ibid. 

“° Td. at 43, 44. 
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maximum rate, the Committee was of the opinion that such a plan 
was impracticable at the time, but that after the business was under 
administrative supervision for a while, sufficient data could be had 
which would permit a more intelligent fixing of the rates if so 
desired.*"2 


LEGISLATIVE ENACTMENTS 


The legislature wasted no time in passing an act*?? which em- 
bodied most of the Committee’s recommendations. The act provided 
for administrative licensing and supervision of all dealers, salesmen, 
and finance companies. Licenses could be denied, suspended, or 
revoked for general unfitness, employment of any fraudulent or un- 
conscionable practices in dealing with the consumer, or for charging 
interest in excess of 15% a year which according to an Attorney Gen- 
eral’s opinion of September 16, 1935, applies to interest on instal- 
ments not paid when due, not to the finance charge. In addition, 
the act set up procedural safeguards for the consumer in the writing 
of instalment contracts. 

After a year of operation, the experiment received the accolade 
of the organized dealers. Executive-Secretary Louis Milan of the 
Wisconsin Trades Assn. stated: 


“We believe the State Banking Commission is going after the 
fundamental evils in our business and will propose several 
amendments to make the law more effective” .*!8 

Several amendments such as increasing fees, setting up specific 
qualifications for applicants, and refusing additional licensing in 
communities already adequately serviced were favored by the Asso- 
ciation,*** and became law during the 1937 session. These provi- 
sions reflected the experience of a year or more, and for the most 
part implemented or revised sections which appeared faulty. 

The scope of the statute was extended to include manufacturers, 
factories, distributors, and their respective representatives or 
branches.*45 The fees of all licensees were increased.*!* Certain 
procedural changes expediting administrative control and protecting 





™ Id. at 59, 60. For the proposed legislation see pages 61-64 of the Report. 

“2 Laws of 1935, c. 474; Wis. Star. (1935) §218.01. 

“? Milw. Journal, Nov. 22, 1936. 

<< 

“* Laws of 1937, c. 417; Wis. Stat. (1937) §218.01(1)(1)-(r), (2) ¢a) (am) 
(an) 


as Laws of 1937, c. 417; Wis. Stat. (1937) §§218.01(2)(d)(1)-(8), (e), (f). 
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the licensees or applicants were adopted.*!* The section on rules and 
regulations were expanded to give the Commission power to define 
unfair practices.*!* In addition, the advisory committee was enlarged, 
and provisions were made for the creation of local committees,‘ 

These provisions were embodied in a general revisionary act,‘ 
but on the same day this bill was passed, two other acts were passed. 

The first permitted the Commission, when licensing, to require 
“information relating to an applicant’s solvency, his financial stand- 
ing or other pertinent matter commensurate with the safeguarding 
of the public interest . . .,”**1 in addition to its general power to 
require information from applicants. The second act added three 
new provisions for revocation of a manufacturer’s license for coercion 
exercised on dealers.**? 

Action on a:bill which redefined finance charge*?? and motor 
vehicle salesmen,*** added several more grounds for denial of li- 
censes,**® and another which related to sales of autos below reason- 
able costs**® was incomplete due to sine die adjournment.*** 

One other bill which required dealers to make reports to the 
Commission if requested and which made a refusal of such request 
a grounds for the revocation of a license was withdrawn by its 
author.*8 


During January of the next year the finance law was declared a 


success, and it was reported that Pennsylvania, Iowa, Ohio, and 
Nebraska had copied it while at least 24 more legislatures planned 
to introduce the act within the next 14 months.*?® 

In 1939 several more bills were introduced, but action on these 
bills was incomplete because of sine die adjournment. 





“Laws of 1937, c. 417; Wis. Stat. (1937) §§218.01(3) (b) (c) (d) (g). 

“* Laws of 1937, c. 417; Wis. Strat. (1937) §§218.01(5)(a)-(c); In March, 
1935, the Wisconsin Industrial Recovery Act, Wis. Strat. (1933) §110, which 
authorized the creation of codes of fair competition including a code for motor 
vehicle retailing, was declared invalid as an invalid delegation of legislative power. 
Gibson Auto Company v. Finnegan, 217 Wis. 401, 259 N.W. 420 (1935); Henne- 
man v. Finnegan, 217 Wis. 414, 259 N.W. 425 (1935). 

“° Laws of 1937, c. 417; Wis. Stat. (1937) §218.01(4). 

“ Laws of 1937, c. 417; Wis. Stat. (1937) §218.01. 

“' Laws of 1937, c. 377; Wis. Stat. (1937) §§218.01(2) (b). 

“ Laws of 1937, c. 378; Wis. Star. (1937) §§218.01(3) (a) (15)-(17). 

“° Wis. Assembly Bills, 1937, 664A. 

“* Tbid., 658-A and Sub. A No. 1, to 658-A. 

“* Tbid., Sub. A. No. 1, to 658-A. 

“Wisconsin Senate Bills 1937, 320-S. 

“Wisconsin Assembly Journal 1937, 1466; Wisconsin Senate Journal 1937, 
1635. 

“* Wisconsin Senate Bills 1937, 13-S; Wisconsin Senate Journal 1937, 1532. 

“ Milwaukee Sentinel, January 2, 1938. 
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One bill sought to prevent concealed profits and charges by re- 
quiring all sales finance companies to furnish retail buyers with full 
information as to where and how moneys paid to the finance com- 
pany for insurance was applied.**° Another struck at the prepay- 
ment problem and required refunding of all interest in excess of 
15% for the time in which credit was actually given.*** The last bill 
also would have repealed the licensing provisions for dealers and 
salesmen.**? 

Three of the six bills introduced in 1941 dealt with insurance, 
but only one was passed. 

The bill which passed provided that any insurance company 
which insured a dealer’s or a finance company’s security interest in a 
car sold on a finance plan requiring the buyer to maintain such in- 
surance, must furnish the buyer with a substantial copy of the pol- 
icy.*83 This was true whether the premiums were to be paid directly 
t» the insurance company by the buyer or whether they were to be 
deducted from payments on the instalment contracts. 

The other hills, all of which failed to pass, redefined finance 
charges,*** permitted certain finance companies to go into the bank- 
ing business,4*° and required dealers to include in such reports as 
the Commission might require, a complete analysis of used cars and 
trade-in values on such cars.**¢ 

In the 1943 legislative session five bills affecting Section 218.01 
were introduced. A repealer**’ was killed, and one of two identical 
bills*** was passed**® which transferred the licensing of dealers, 
salesmen, and manufacturers to the Motor Vehicle Division. How- 
ever, insofar as financing is concerned, the dealers still remain under 
the jurisdiction of the Banking Commission. One of the other bills 
redefined finance charges so as to exclude insurance premiums. As 
thus defined finance charges were deemed interest, and any charge 
in excess of the interest permitted under 218.01 (15%) would be 
prohibited.4#° The other bill permitted a finance company to charge 





“ Wisconsin Assembly Bills 1939, 435-A. 

“! Tbid., 839-A. 

“2 Tbid., 944-A. 

“ Laws of 1941, c. 240; Wis. Star. (1937) 204.36. 
“* Wisconsin Assembly Bills 1941, 265-A. 

** Wisconsin Senate Bills 1941, 279-S. 

** Id. 278-S. 

“" Wisconsin Senate Bills 1943, 326-S. 

“’ Id. 254-S; Wisconsin Assembly Bills 1943, 452-A. 
Laws of 1943, c. 219. 

“Wisconsin Assembly Bills 1943, 200-A. 
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premiums for insurance covering a vehicle for which it held the sales 
contract only if the buyer was furnished with an itemized statement 
detailing the kind and amount of insurance purchased and the identity 
of the insurance company.**t Both these bills were referred back to 
committee after being read a second time. 


Tue Law anp Its ADMINISTRATION 


As the 1943 legislature draws to a close, it seems improbable that 
new legislation affecting sales finance companies will be passed. Thus 
it is safe to analyze the 1941 statute, as the law which is applicable 
in 1943. 


The Wisconsin statute achieves fairly comprehensive control 
over the instalment selling and financing of automobiles by provi- 
sions which demand disclosure through a prescribed statement of the 
terms of the transaction, and which require administrative licensing 
and permit control of unfair practices. A maximum finance charge 
is not fixed by statute; but abusive finance charges are controlled by 
means of the Commission’s power to define unfair practices. 


LiIcENSING APPLICANTS 


As of October 10, 1942, the Division of Consumer Credit had 
issued 6,951 licenses under Section 218.01 for that year alone. The 
reason for this exceedingly large number is that not only the sales 
finance companies but also all motor vehicle dealers, salesmen, manu- 
facturers and distributors, and their branches and representatives, 
must secure licenses. Of that total, 4,114 were salesmen, 1,960 were 
dealers, and 367 were engaged in sales financing. Under L. 1943 
c. 219 all but the last group will now be under the jurisdiction of the 
Motor Vehicle Department. 

Applications for the various licenses are printed in the form 
prescribed by the Commission.**? Unlike the small loans application, 
the department requires a considerable amount of information to be 
stated in the application for a license under Section 218.01. The 
reason for this is that the department does not hold a personal con- 
ference with a new applicant nor does the statute require an annual 
report by the licensee or an annual examination by the department. 
Since a license must be applied for every year, the department ac- 
quires through the application necessary information which it would 
otherwise obtain through the annual examination or report. 





“" Id. 444-A. 
“? Wis. Stat. (1941) §218.01(2)(b). 
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In the case of an application for a dealer’s license, the prescribed 
form seeks information as to the dealer’s place of business, location 
of branches and used car lots, ownership or corporate details. amount 
ci business transacted in the past year, and the number and names 
of all salesmen employed by the dealer. The amount of time-sales 
contracts carried is requested and is important because any dealer 
who retains and carries such contracts for more than 30 days must 
obtain a sales finance license*** and pay fees according to gross vol- 
ume.*** Compliance with two particular sections of the statute is 
sought to be ensured by inquiring whether the applicant understands 
the content of the section. All applicants must also furnish a verified 
financial statement on a prescribed printed form. 

In the case of finance companies, the department has exercised 
its right to require information relative to the applicant’s fitness to 
engage in the business to greater degree than it has for dealer li- 
censes. The statute provides that the Commission may require 


“information relating to the applicant’s solvency, his financial 
standing or other pertinent matter commensurate with the 
safeguarding of the public interest in the locality in which 
said applicant proposes to engage in business, all of which 
may be considered by said commission in determining the fit- 
ness of said applicant to engage in tiie business. . . .”445 


Most of the department’s questions are directed toward gathering 
information which will enable it to determine whether there is any 
possibility that the applicant will engage in any unconscionable prac- 
tices if and when licensed. This is done by asking the applicant to 
submit copies of current rate charts, instalment sales contracts, a 
memorandum form required by Section 218.01(6) (b) and (e), 
a refund schedule, and delinquency charges. He is also asked wheth- 
er he is engaged in any other business and whether he has a direct 
loans license. The first question is asked because the department will 
not license as a finance company a collection agency or a person 
associated with an attorney because of the ready susceptibility to 
abuse. As to the question concerning a direct loans license, it is 
important because the Commission considers a renewal of an instal- 
ment sales contract to be in the nature of a direct loan, and therefore 


requires a direct loan license. 
The Commission then inquires whether the dealer participation 





“8 Wis. Strat. (1941) §218.01(1) (d). 
“ Wis. Srat. (1941) §218.01(2) (d)8. 
“8 Wrs, Srat. (1941) §218.01(2)(b). 
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or reserve it pays to the dealer exceeds the maximum conscionable 
limit as defined by the Commission in its rules and regulations, 
After this follows a series of questions calculated to ascertain wheth- 
er the applicant has any commitments or arrangements with auto- 
mobile manufacturers which offer an opportunity for violation of 
the anti-coercion sections. These sections prohibit a manufacturer 
from coercing his dealers into unfair terms by threatening them with 
the loss of their franchises or by coercing them into dealing with 
specified finance companies.**¢ 

Because fees are assessed according to the gross volume of retail 
contracts purchased, this data also is required. Finally, a financial 
statement must be included with the form. 

The actual process of licensing is a simple checking over of the 
application form and the data submitted with it to determine whether 
there are any facts reflecting on the applicant’s solvency or financial 
standing or which indicate that the licensing of such applicant might 
result in unconscionable practices upon the public.*47 Of course 
honesty and character are criteria of fitness, but as yet the depart- 
ment has had no occasion to question a new applicant on this score. 

Denials of renewals have occurred; the grounds and the pro- 
cedure followed will be discussed later, along with complaints and 
revocations. 

Fees for all licensees under 218.01 are set at a fixed sum, except 
those for finance companies. The companies pay on a basis of the 
gross volume of purchases of retail sales contracts.*4® Auto dealers 
who do a sales finance business also pay according to gross pur- 
chases, but they need not pay on the first $5,000.*#° 

Licensees may be required to maintain a bond conditioned upon 
compliance with the law and the rules and regulations.“° The de- 
partment does not uniformly require a bond of all licensees; how- 
ever, in several cases in which the department has been skeptical of 
the licensee, it has used this power to protect the public against 
possible loss. 





“© Wis. Stat. (1941) §218.01(3)15-17, (7). 

“' Section 13 of the Indiana law, Burns Inp. Srat. Title 58, Ch. 9 provides: 
“ . . if the department shall find that the applicant can operate its business 
economically and efficiently, it shall thereupon issue and deliver a license to the 
applicant. In considering economic and efficient operation the department shall 
take into consideration the fact that this act is designed to promote competition 
between licensees for the benefit of the class of retail buyers within its people.” 

“ Wis. Srat. (1941) §218.01(2) (d)7. 

“ Wis. Stat. (1941) §218.01(2) (d)8. 

“ Wis. Srat. (1941) §218.01(2) (h). 
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Advertising and the Instalment Contract 





After licensing the next step in the regulation of the business 
involves a consideration of the means used to solicit the purchase and 
te evidence the transaction. Regulation both of the content of the 
instalment contract and of advertising is designed to deter what 
might otherwise prove to be unfortunate undertakings by a mis- 
informed or misled purchaser. 

The interim committee, after considerable study, came to the 
conclusion that the net effect of a purchase made through an instal- 
ment sale was the same as if the consumer had made the purchase 
with money secured by a direct loan; therefore it concluded that 
“public interest demands that a purchaser have as much protection 
thrown around him as if he were a borrower.”*! Hence, the de- 
tailed provisions covering the transactions. 

Every retail instalment sales contract must be evidenced by an 
instrument in writing, contain all the agreements of the parties, and 
be signed by the purchaser.°* Not content with this general re- 
quirement, the legislature further provided that prior to or con- 
current with the sale the seller must deliver a statement describing 
the vehicle sold, the cash sale price, the cash down payment, the 
amount credited for any trade-in, the finance charge, the amount and 
purpose of any other charge, the net balance due, the terms of the 
payment of such balance, and a summary of the insurance cover-, 
age.“ The Commission was then given power to determine the 
form of such statement.**4 

By breaking down the terms in this way the legislature hoped 
to preclude all misrepresentations. Failure to observe these require- 
ments was made a bar to any recovery of the finance charge or 
interest on the deferred balance.** 

To prevent delinquencieS due to delay caused by the purchaser’s 
lack of knowledge as to who the present holder of his contract is, 
a finance company, upon purchasing such contract, must give the 
debtor notice of that fact within 30 days,*°* and must include a 
statement of the particulars of the contract according to its records. 
In reference to advertising the statute itself is silent ;#°7 however, 







































“ InteRIM COMMITTEE REPORT, 25. 
8 Wis. Srat. (1941) §218.01(6) (a). 
“? Wis. SratT. (1941) §218.01(6)(b). 
* Tbid. 

“8 Wis. Stat. (1941) §218.01(6)(d). 
“@ Wrs. Strat. (1941) §218.01(6) (e). 
* Ibid. 
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the department under its power to define unfair trade practices, has 
made it unethical to advertise by using statements which are not 
based on facts, which attempt to offer a bait, which reflect upon 
competitors, or which tend to deceive or mislead prospective pur- 
chasers in any manner whatsoever.** 


Interest, Finance Charges, Dealer Participation and Refunds 


Before discussing the costs of financing the purchase of an auto- 
mobile on time, it might be well to compare a financed time sales 
transaction with a direct loan transaction. 

A direct loan involves only two parties, the lender and the bor- 
rower, and all negotiations are handled directly between the lender 
and the borrower. Interest is charged for the use of the money. In 
Wisconsin the legal rate for direct loans without a contract is six 
percent ; the maximum rate with a contract is ten percent. Lenders 
charging in excess of those maximum rates are required to be li- 
censed under the statutes discussed previously in this article. 

A financed time sales transaction involves three parties: the pur- 
chaser, the instalment seller, and the finance company. Seldom, if 
ever, does the purchaser see or negotiate with the company which 
finances his purchase. His purchase is made from the retailer with 
whom the purchaser contracts to pay a time price. The difference 
between the cash price and the time price is the finance charge or the 
time sales differential. After the sale has been made, the retailer 
discounts the sales contract with the finance company. 

The net effect of the transaction is much the same as if a direct 
loan had been made. An Indiana committee after studying the prob- 
lem has well stated the matter: 


“. .. the buyer is obligated to the finance company for a series 
of monthly payments just the same as he would have been had 
he borrowed the money directly and paid cash for his pur- 
chase. The only important difference from the buyer’s stand- 
point perhaps is the fact that the finance company has a more 
powerful legal instrument in the conditional sales contract 
than it would have if it held a chattel mortgage.”*° 


A very important difference from the purchaser’s standpoint, 





“® General Order re Automobile Dealers, Salesmen, and Finance Companies 
(Banking Commission as amended February 1, 1939). Rule 82; hereinafter 
referred to as General Order. 

“° Indiana Consumer Finance Agencies (Dept. of Financial Institutions 
1934) 41. 
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however, is the relative costs.*®° Too frequently finance charges were 
as heavy as the traffic would bear. Competition between retailers for 
the consumers’ purchases had some deflating effect upon finance 
charges, but this tendency was mitigated by two factors. 

Since rates were ambiguously and non-uniformly expressed by 
the retailers and insurance costs were not separated therefrom, the 
purchaser was in no position to compare costs and thus determine 
the most advantageous offer. A further complicating fact was that 
the trade-in values allowed by the several dealers varied, and the 
finance charge was frequently made dependent upon the trade-in 
allowance. If a liberal allowance was given, the difference was made 
up in a high finance charge; if the trade-in allowance was small, the 
finance charge was low. 

The second mitigating factor was the competition between finance 
companies for the purchase of the dealers’ paper. As previously 
discussed, the “business buying” practices of offering bonuses and 
reserves and permitting dealer packs and other forms of dealer par- 
ticipation tended to increase the costs to the purchaser of the car. 

The interim committee hoped that when financing costs were 
clarified, open competition would reduce rates and eliminate the ne- 
cessity of rate fixing. This was especially desirable because the task 
of rate fixing then looked insurmountable. Therefore the statute as 
passed expressly limited only the interest rate which can be charged 
on an instalment sales contract.*®4 As it had long been held that a 
finance charge is not interest, but a charge for something more than 
for the use of money,*® the setting of a maximum interest rate was 
therefore not a fixing of a maximum finance charge. 

However, in 1937, the department was given power to define 
unfair practices,*? and shortly thereafter under this power and its 
power to prohibit unconscionable practices, it sought to eliminate 
some of the prevailing abuses concerning excessive charges. 

This was accomplished by making specific what was already im- 
pliedly prohibited under the statute; namely, that finance charges 
could not be unconscionable.*** More concretely, the department 
sought to make finance charges more conscionable by prohibiting 














*° See Schedule on opposite page. 
“! Wis. Strat. (1941) §218.01(3)12. 
“? Hogg v. Ruffner, 1 Black 115 (U.S. 1861); In re Bibby, 9 Fed. (2d) 944; 
On Commercial Credit Co. v. Tarwater, 215 Colo. 123, 110 Pac. 39 (1936); 
see 240 A.G. 606 and Note (1930) 39 Yale L. J. 408. 
“® Laws of 1937, c. 417; Wis. Stat. (1937) 218.01(5). 
“* Wrs. Srat. (1941) §218.01(3)11; General Order, Rule 8 (b). 
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unreasonable dealer participations.** The term was defined as that 
portion of the finance charge retained or credited to the dealer.** 
Shortly thereafter the Commission set up a schedule for dealer par- 
ticipations and declared that any excess participation was uncon- 
scionable and an unfair practice.*® 

These efforts were circumvented by raising the price of the cars 
which, in effect, permitted the dealer to realize the same amount as 
formerly. However, by requiring the dealers to post their cash and 
time prices and file their rate charts, this practice was eliminated. 
Now with the wartime freezing of automobile prices, circumvention 
is made practically impossible. 

The effect of these regulations reducing dealer participation was, 
of course, to remove one of the reasons for a high finance charge. 
In spite of this reduction of cost to the finance companies, they failed 
to reduce their finance charges proportionately, and the public, there- 
fore, failed to benefit fully by the regulations. 

The Commission has since adopted a policy which requires all 
finance companies to file their maximum rate charts, maximum de- 
linquency charges, and minimum refund schedules for prepayments. 
By comparing the charges of a particular company to those of the 
entire industry, the Commission can better determine whether those 
perticular charges are unconscionable. 

Another unsatisfactory condition resulted from the failure of the 
statutes to provide for refunds in case of prepayments by the pur- 
chaser. Under Section 203.12 of the insurance laws, refunds for 
insurance must be paid in case of a prepayment and cancellation of 
the insurance; however the law does not require the refunding of 
interest and finance charges. The failure to make refunds for the 
latter charges also now been made an unconscionable practice, as 
has the exaction of excessive delinquency charges. 

These several regulations only eliminate abuses and excessive 
charges ; they do not fix a reasonable charge. Since the department 
has no power to fix rates, the establishment of a rate reasonable to 
both the consumer and finance company depends on competition and 
publicity. Nevertheless, the cost to the purchaser has been materially 
reduced in many cases because of these regulations and the pro- 
hibition of “dealer packs”. 





“5 General Order, Rule 8 (C)(1). 
“* 7d. Rule 5 (g). 
“1d. 8 (c) (1). 
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Complaints, Revocations and Penalties 





Complaints to the Division of Consumer Credit are by far the 
most numerous under Section 218.01. There were 233 in 1939, 316 
in 1940, and 212 in 1941; the grand total for the period of 1936 to 
1941, inclusive, was 2,236 as contrasted to the 86 against licensees 
under Sections 214, 115.07, and 115.09.46 However, this comparison 
1s somewhat weakened by the fact that there are more licensees 
operating under 218.01 than. under the other combined consumer 
credit laws. 

All complaints under 218.01 are to be made in writing, but no 
special form is required. A letter from an aggrieved purchaser will 
suffice. Upon receipt of the complaint, the Commission acknowledges 
it and asks for additional information if necessary. The licensee 
complained of is then informed of the complaint and asked to com- 
plete a breakdown form which the department encloses in its letter. 
This breakdown form, when completed, gives the department full 
information of the transaction. Usually matters are settled amicably 
through correspondence; however, a considerable number of hear- 
ings are held. Procedurally these hearings are like those hearings on 
denials or revocation of licenses. 

The statute lists seventeen grounds for the denial or revocation 
oi a license.*®® Six of these grounds deal with misrepresentation or 
fraud, three with coercion of dealers, three with failure to comply 
with the statute and the rules promulgated thereunder or failure to 
perform a contract with a retail buyer, several with charging in excess 
of 15% per year and indulging in unfair practices, one with proof of 
unfitness, and the remaining two with selling a retail instalment con- 
tract in this state to an unlicensed sales finance company or violating 
any law relating to the sale, distribution or financing of motor ve- 
hicles. 

An application for a license may be denied without previous 
notice by informing the applicant of the grounds for the denial; a 
review by the Commission may be had within a reasonable time.‘ 
Revocations or suspensions require a hearing, and the resulting 
order is not effective until ten days notice thereafter.471 The admin- 
istrative rules governing hearings provide that notice thereof may be 







“ Annual Report, 34. 

“Wis. Stat. (1941) §218.01(3). 
*° Wis. Stat. (1941) §218.01(3)(b). 
“! Wis. Strat. (1941) §$218.01(3)(c). 
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given by personal service or as prescribed by the rules of civil pro- 
cedure for the circuit courts. A short concise statement of the notice 
of the complaint must be included. Provision for a denial or answer 
is made in the rule. The place of the hearing is determined by con- 
venience and economy to all concerned. In general, the rules of 
evidence are used as a guide, but are not enforced strictly. Briefs 
may be and are offered or may be required. An opportunity for a 
rehearing is given and judicial appeal may be had by commencing 
ar. action in the circuit court of Dane County.*7? On a number of 
occasions licenses have been denied, suspended, revoked or issued 
conditionally. 

Besides the loss of a license, there are other civil and criminal 
senctions provided for in the law. Failure to evidence an instalment 
sale in writing and give the purchaser a statement disclosing the 
terms of the contract, bars the seller, or his assignee with notice, 
from recovering any of the finance charge or interest on the deferred 
balance.*** If an unlicensed finance company purchases a retail buy- 
er’s conditional contract from the retailer and wilfully fails or refuses 
to notify the retail buyer of such purchase, the retail buyer has a 
valid defense against enforcement of the contract.47* One who en- 
gages in financing and has failed or refuses to be licensed has no 


right to recovery of any principal, finance charges, interest, or other 
fees included in the contract.*™ 

Criminal penalties are invoked for the failure to acquire a license, 
file a bond if required, or pay fees. An even more severe criminal 
penalty is specified for violation of anti-coercion statutes.*** 


Conclusion 


Automobile sales finance regulation is truly pioneer legislation. 
Although there remains much to be desired, Wisconsin has made a 
good start in this field. There is yet no rate regulation as there is in 
the small loans law, but rate abuses are being eliminated. Mean- 
while, experience and data is being accumulated which might well be 
the basis for future rate regulation. 

Refunds for prepayments are still insufficient and delinquency 
charges are still too high. “Balloon” notes are not prohibited and 





2 Wis. Star. (1941) §218.01(3) (f). 

*? Wis. Strat. (1941) §218.01(6) (d). 

** Wis. Stat. (1941) §218.01(6) (f). 

“Wis. Srat. (1941) §218.01(6)(g). 
* © Wis. Srat. (1941) §$218.01(8). 
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consequently refinancing under the poorly drawn Section 115.07 still 
occurs. But other abuses, for the most part, have been eliminated 
and the consumer has had a greater measure of protection than js 
enjoyed in other states. Furthermore, a spirit of cooperation be- 
tween the administrative body and the industry is developing which 
in time may prove to be more beneficial to the public than any de- 
tailed regulation. 


FINAL OBSERVATIONS 


In view of the tremendous productive capacity of American in- 
dustry which will undoubtedly be released after the war, the de- 
velopment and production of new and more desirable commodities 
and conveniences, and the removal of wartime restrictions on con- 
sumer purchasing and credit, the demand for consumer credit is 
likely to reach new heights. Abuses, new and old, will probably 
occur in what will predominantly be a sellers market. If the public 
is to be protected, the legislature and administrative bodies entrusted 
with this task must be prepared in advance. 

Perhaps Wisconsin is prepared as well, if not better, than most 
states in the country. Our laws are said to be unique,*”” and though 
they may be of the best, they are admittedly far from as satisfactory 
as they could be. 

The legislature has recognized this problem and has laid the 
basis for a complete consideration of the entire consumer credit prob- 
lem in Wisconsin. An interim committee has been created “‘to investi- 
gate interest charges and loan methods of all loaning institutions in 
the state” and “to submit drafts of such bills as it may deem neces- 
OP tee 

It is estimated that some 200,000 consumers received, directly or 
indirectly, more than $81,000,000 of credit in Wisconsin during 
1941.47® To this figure the $13,200,000 credit extended by Wiscon- 
sin’s 605 ‘credit unions must be added.**° Not only is the volume of 
consumer credit large, but the agencies extending such credit are 
well distributed over the state. There is no need here to repeat a 
summary of the various credit laws of this state, but it might be said 
iin reference to Wisconsin’s small loans law that it offers as low an 





“" Tee InpuUSTRIAL BANKER (American Industrial Bankers Assn. 1942) 1041. 
*® Wis. Jt. Res., 21-S. 

‘See ANNUAL Report, 5, 34. 

* ANNUAL REPorT, 5. 
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interest rate as offered anywhere else in the union. The sales finance 
law was the first of its kind and is beginning to provide the public 
and the industry itself real protection. It is to be hoped that the 
newly created interim committee will be successful in improving the 
existing laws and strengthening the weak spots. As a result, Wis- 
consin should be prepared for the postwar consumer credit expansion 
with a set of modern credit laws designed to meet those problems. 





ANTI-INFLATION CONTROL OF 
CONSUMER CREDIT 


Leo R. LIcHTER 


Any current comprehensive study of consumer credit regulation 
and its administration must take into consideration the restrictive 
effects of Regulation W of the Board of Governor of the Federal 
Reserve System.’ In brief, the function of the Regulation is to 
delineate the terms under which consumer credit may be extended. 
The purview of the Regulation as amended is virtually all-inclusive 
and encompasses instalment sales, instalment loans, single payment 
loans, and the ordinary consumer charge account. 


THE THREAT OF INFLATION 


Regulation W was one of the earliest attempts of the Federal 
Administration to cope with the threat of inflation. While not yet 
an active participant in the war, the United States had begun to pre- 


pare for what seemed inevitable in the months preceding our entrance 
into the conflict. Adequate preparation necessitated an efficient and 
rapid conversion from the production of consumer goods to the pro- 
duction of materials essential to the defense of the United States. 
For a period the huge productive capacity of American industry was 
able to satisfy the demand for both war and peace-time goods. 
However, the rise of the national income with its attendant expan- 
sion of consumer purchasing power coupled with the ever increasing 
and seemingly insatiable demands for war material created several 
serious problems. 

As the country approached the point of full employment of its 
resources, it meant that only an ever diminishing proportion of the 
productive capacity could be allocated to the satisfaction of consumer 
needs because the raw materials, labor, and plant capacity necessary 
for such satisfaction were more vitally essential for defense. An 
effective consumer demand of increasing proportions, however, 
meant that this demand would be competing for the factors of pro- 
duction essential for defense. 





* (1941) 27 Fep. Res. Butt. 826. 
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The inability to satisfy both demands meant that the consumer 
would have to content himself with existing stocks and the limited 
productive capacity which remainded for such production. With the 
usual forces inoperative the law of supply and demand could not 
function so as to restrain prices, and competitive bidding up of 
prices in an effort to secure the existing consumer goods occurred. 
Availability of credit provided a simple means of augmenting that 
bidding power. Instalment purchasing and borrowing were par- 
ticularly effective devices for this purpose. 

The use of the instalment sale is no new phenomenen in Ameri- 
can business, being corelative to the mass production of durable con- 
sumer goods. The high cost of durable goods such as automobiles, 
stoves and refrigerators made necessary some plan of deferred pay- 
ment if a wide market was to be available for the output of these 
mass production industries. Instalment selling increased tremendous- 
ly as more durable consumer goods were made available to the 
market. : 


First Errorts TO MEET PRoBLEM 


The administration as early as August, 1941, saw the advisability 
of curtailing this type of credit in an attempt to decrease demand for 
such goods. By an Executive Order of August 9, 1941, the President 
took the first measure looking toward Federal regulation of con- 
sumer credit.2 The order detailed the economic perils inherent in 
such a credit expansion as well as the necessity of curbing consump- 
tion to meet the exigencies of war. For authority for such regulation 
the President invoked the powers conferred upon the Executive in 
the Trading With the Enemy Act of October 6, 1917. Section 5b of 
the Act as amended provides: 


During time of war or during any other period of national 
emergency declared by the President, the President may, 
through any agency that he may designate, or otherwise, in- 
vestigate, regulate, or prohibit, under such rules and regula- 
tions as he may prescribe, by means of licenses or otherwise 
... transfers of credit between or payments by or to banking 
institutions as defined by the President.® 


For purposes of Regulation W, the President defined “banking 
institutions” as being inclusive of any person or corporation extend- 





2 Executive Order No. 8843, 6 Fep. Rec. 4035 (1941). 
248 Srat. 1 (1933), 50 U.S.C.A. AppENnprx §5(b). 
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ing credit of any nature. Therefore, for purposes of the regulation 
a retail establishment extending charge account credit was to be 
subject to control. While perhaps that is a broad definition, there 
seems to be no limitation on the power of the President to define 
the term.* 

The President’s Order delegated the power of formulating the 
appropriate rules and regulations for the effectuation of the declared 
purpose to the Board of Governors of the Federal Reserve System 
and authorized it to utilize “the services of Federal Reserve Banks 
anl any other agencies, Federal or State, which are available and 
appropriate.”’> 

The Order canalized the activities of the Board of Governors to 
prescribing the maximum amount of credit which could be extended 
for the purchase of consumers’ durable goods, the maximum ma- 
turity and minimum payments for such credit, the price or market 
value bases for extension of credit, the exemptions from regulation, 
and the power to regulate incidental credit transactions such as 
the commercial charge account.® 

Acting upon this delegatel power, the Board of Governors assist- 
ed by a consultative committee drafted the first version of Regula- 
tion W. The consultative committee consisted of the Secretary of 
the Treasury, the Federal Loan Administrator, the Administrator of 
the Office of Price Administration, and representatives of various 
banks, banking organizations, credit institutions, and vendors of 
regulated goods. The Executive Order requires liaison between the 
Board of Governors and the advisory committee presumably in an 
attempt to secure expert opinion and public participation.’ 

At the time of the issuance of the regulation Marriner Eccles, 
Chairman of the Board of Governors of the Federal Reserve Sys- 
tem, emphasized the importance of the proposed controls: 


Accordingly, it is of primary importance that restraints be 
placed upon the wholesale extension of credit, including instal- 
ment buying. The volume of instalment credit has been ex- 
panding very rapidly, as it always does in times of rising 
national income. Yet when incomes are at high levels, that is 
the time when people should reduce their debts or get out of 





‘For a discussion of the constitutional issues involved see Legis. (1941) 41 
Cor. L. Rev. 1287 and Federal Regulation of Consumer Credit (1941) 36 ILL. 
L Rev. 338. 

5 Executive Order No. 8843, $1(c), 6 Fep. Rec. 4035 (1941). 

*Id. at $2(b). 

"Id. at $1(c). 
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debt. Our people can not spend their increased incomes and 
go into debt for more and more things today without precipi- 
tating a price inflation that would recoil ruinously upon all of 
us. Instead of an ever expanding volume of consumer credit, 
we need to bring about a substantial reduction in the total out- 
standing. Civilian demand for goods must be adjusted as 
closely as possible to supplies available for consumption. 
Regulation of instalment credit is a necessary measure to this 
end. By deferring civilian demand at this time we can help 
avoid inflation, we can aid in defense, and we can store up a 
backlog of buying power that will help offset a post-war 
slump.® 


Regulation W was promulgated by the Federal Reserve System 
on August 21, 1941 and became effective on September 1, 1941. It 
has been modified and amended substantially since its issuance and it 
would be, therefore, valueless to detail the Regulation as of that time. 
In general, however, the Regulation placed a maximum time limita- 
tion of eighteen months on the instalment sale of listed articles, all 
durable or semi-durable goods, and required specified down pay- 
ments depending upon the article involved. Similarly, a maximum 
repayment period of eighteen months was placed on instalment loans 
of $1000 or under. Also for instalment loans, regardless of amount, 
wholly or partly secured by any listed article purchased within 45 
dzys prior to or to be purchased at any time after such extension of 
credit, the Regulation placed thereon a maximum maturity of eigh- 
teen months and prescribed maximum credit limitations correspond- 
ing to the credit restrictions for the instalment sale of listed articles.® 

In its earliest form Regulation W was entirely tentative. The 
field was sufficiently complex to require repeated research and re- 
vision before effective control could be maintained. Fortunately the 
flexibility of the Executive Order permitted such modification and 
extension as was deemed essential. The Board of Governors was 
cognizant of the difficulties that could conceivably appear in the 
initial application of the Regulation and so provided in Section 7 of 
the first draft that the provisions of the Regulation would not affect 
the enforceability of contracts ;!° however wilful violations were 
made subject to the criminal penalties prescribed by the Executive 
Orler. This enabled experimentation without the necessity of ren- 
dering unenforceable contracts in violation of the Regulation.” 





® (1941) 27 Fep. Res. Butt. 826. 

® Regulation W, Board of Governors of the Federal Reserve System, August 
21, 1941, 6 Fep. Rec. 4443 (1941). 

Id. at 222.7. 

1 Executive Order No. 8843, §2(d), 6 Fep. Rec. 4035 (1041). 
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With our entrance into the war the inflationary threat loomed 
greater and the necessity for more complete and restrictive controls 
became evidence. President Roosevelt in his special message to 
Congress of April 27, 1942, set forth a seven point program to 
inhibit skyrocketing prices and to stimulate the conversion to war 
production. He declared the seventh point to be: 


To keep the cost of living from spiraling upward, we must 
discourage credit and instalment buying, and encourage the 
paying off debts, mortgages, anl other obligations, for this 
promotes savings, retards excessive buying and adds to the 
amount available to the creditors for the purchase of war 
bonds.1? 

The Board of Governors of the Federal Reserve System acted 
speedily in conformity with the desires of the President toward the 
more complete restriction of consumer credit. Amendment number 
four which was a rather complete revision of Regulation W became 
effective May 6, 1942, and the Regulation has been slightly modified 


since. 


REGULATION W As or May, 1943 


Because of the importance of the Regulation a somewhat detailed 
analysis of its provisions as revised and amended will be attempted. 

First of all, the right to engage in specified credit transactions 
involving loans of certain amounts and particular commodities is 
made dependent upon registration with the Federal Reserve Banks. 
In addition to instalment loans and sales which were already within 
the scope of the Regulation, the amendment extends control to sev- 
eral new areas. These new areas are charge accounts and single 
payment loans. The list of articles covered was broadened and re- 
strictions upon instalment loans and sales were also tightened by 
shortening maturity periods and bringing loans of greater size within 
the sweep of the Regulation.** However those types of credit not 
related to the forces of inflation are for that reason exempted. In 
certain other instances also there are exemptions. 

Control over credit expansion is established by requiring those 
“persons’”!* engaged in extending certain types of credit to acquire 





"88 Conc. Rec., Apr. 27, 1942, 3805 at 3806. 
# Regulation W, Board of Governors of the Federal Reserve System, May 6, 


1942, 7 Fep. Rec. 3351 (1942). cae 
“Td. at §222.2(a). “Person” is defined by the regulation to include an indi- 


vidual partnership, association or corporation. 
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a license, but to avoid the mass of administrative detail coincident 
with an early attempt to license each individual person or corpora- 
tion, a general license was provided to all “persons” subject to con- 
trol when the regulation was first promulgated. The present Regula- 
tion, however, requires that the prospective instalment credit li- 
censee file with the Federal Reserve Bank a statement of registra- 
tion.’5 By this procedure the registrant is automatically licensed and 
is permitted to engage in the specified transactions. The Regulation 
continues to provide a general license, however, for a person who is 
required to be licensed solely because he makes charge sales of listed 
articles or makes single payment loans. Compliance is secured by 
making the license revocable upon certain conditions. It may be 
suspended for a wilful or negligent misstatement in the registration 
certificate or for any wilful or negligent failure to comply with the 
Regulation. The power of the Board of Governors in this respect is 
constrained by the procedural safeguards of reasonable notice and 
opportunity for hearing. Reinstatement of a suspended license is dis- 
cretionary with the Board of Governors.’® 

In regard to the various types of credit the Regulation does not 
cover all credit transactions which involve the sale of merchandise. 
They are subject to control only insofar as they represent the sale of 
specified consumers’ durable’? and semi-durable goods. Section 13 
(a) lists such goods'* and it may be augmented by supplemental 
amendments. It is to be presumed that the listed goods are those in 
which shortages exist and which require raw materials essential to 
war production. 

In the case of an instalment sale of such durable goods there 
must be a down payment of at least one-third of the cash price. The 
only exceptions to this stipulation are articles of furniture’® and 
pianos with a down payment required of at least one-fifth the cash 
price and no down payment required for materials or services used 
in the alteration or repair of residential buildings,?° and articles 
whose cash price does not exceed six dollars including tax. Other 








Td. at §222.3(c). 

8 Id. at 222.3(d)2. 

™ The Executive Order defines Consumers’ durable goods as including “any 
good, whether new or used or usable for personal, family or household purposes 
and any service connected with the acquisition of any such good or of any 
interest therein.” Executive Order No. 8843, §4(d), 6 Fep. Rec. 4035 (1941). 

** Regulation W, Board of Governors of the Federal Reserve System, May 6, 
1942, 7 Fep. Rec. 3351, §222.13(d). 

Id. at §222.13(d) Group B. 

Id. at §222.13(d) Group C. 
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than these exceptions, the one-third down payment is mandatory, 

The maturity of such instalment sales cannot exceed twelve months. 
This provision as contrasted with the eighteen month maturity date 
ot the September, 1942, regulation and the fifteen month period of 
March, 1942, amendment aptly illustrates the tendency toward great- 
er restriction of consumer credit. The only exception to the twelve 
month maturity clause is in the case of automobiles and motorcycles 
which may be purchased on terms not exceeding .fifteen months.2* 
Payments must be substantially equal in amount, payable in equal 
intervals, and cannot be less than five dollars a month or $1.25 per 
week.” This represents an attempt to obtain the payment for pur- 
chased articles out of current income thus restricting consumer pur- 
chasing power and the mortgaging of future earnings. To enable the 
Federal Reserve Banks to check for compliance with the instalment 
sale provisions, every such sale must be evidenced by a written state- 
ment of the transaction indicating the terms of the sale.** 

Entirely new in the May 1942 version of Regulation W are the 
provisions pertaining to charge accounts which had not previously 
been within the purview of the regulation and which had accounted 
for an appreciable proportion of the credit extended to consumers. 
Any charge sale of a listed or non-listed article which remains unpaid 
after the tenth day of the second month following the sale?> is de- 
clared to be in default, and the vendor cannot extend further credit 
to the vendee for purposes of purchasing listed articles until the de- 
fault has been remedied.*® Such default may be cured by payment in 
full of the amount in default, a written agreement to pay within six 
months on a regulated instalment basis, or within twelve months by 
obtaining a Statement of Necessity.?* 

Direct lending as distinguished from the extension of credit 
through the sale of goods has also been restricted further. 

All instalment loans not exceeding fifteen hundred dollars are 
now subject to the regulation unless specifically exempted by Section 
222.8. The maturity of all instalment loans cannot exceed twelve 
months with the exception, as in instalment sales, of loans to pur- 
chase automobiles and motorcycles for which an additional three 









1 Id. at §222.4(d). 
"Id. at §222.4(b). 
* Id. at §222.4(c). 
* Id. at §222.4(d). 
Id. at §222.5(a). 
* Id. at §222.5(b). 
Id. at §222.5(c). 
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months is permitted. Whenever the lender has reason to know that 
the proceeds of the loan of $1500 or less are to be used to purchase 
a listed article valued at more than fifteen dollars, no amount in 
excess of two-thirds of the value can be loaned unless the funds are 
for the purchase of excepted materials and services.28 When the 
loaned funds are for the purpose of liquidating a charge account or a 
single-payment loan subject to the regulation, the maximum maturity 
cannot exceed six months.”® Minimum payment requirements cor- 
respond to those for instalment sales.*° No regulated loan can be 
made without a written statement of the borrower attesting to the 
purposes of the loan.*! The lender also must supply the borrower 
with a written statement of the terms of the loan. 

In addition to the regulation of charge accounts, another new 
feature of the May, 1942, revision was the regulation of single- 
payment loans which also represented a gap on the consumer credit 
front of the anti-inflation drive. Single-payment loans are subject to 
all the provisions affecting instalment loans with the exception of the 
maximum maturity period which cannot exceed ninety days unless 
falling within the specific exemptions permitted by the regulation.®? 
A single-payment loan can of course be renewed on an instalment or 
single payment basis by complying with the relative provisions of 
Regulation W. 

Inasmuch as Regulation W was drafted to effectuate definite 
purposes, those uses of consumer credit which do not tend to prevent 
or retard inflation are excepted from regulation. Similarly, uses of 
consumer credit which “mortgage” future income and thus direct 
income away from the limited amount of existing consumer goods 
are excepted. An examination of the exceptions made to the Regula- 
tion reveals a tendency toward the implementation of both of these 
objectives. 

For example, loans secured by a recorded first lien on improved 
real estate or for the purpose of financing or refinancing the con- 
struction or purchase of an entire residential or other structure are 
excepted. 





* Subject to same exceptions as provided for in instalment sales. 

* Regulation W, Board of Governors of the Federal Reserve System, May 6, 
1942, 7 Fep. Reo. 3351, §222.6(b), (1942). 

” Id. at §222.6(c) (2). 

"This statement is to be made on Form 564-a prescribed by the Board of 
Governors of the Federal Reserve System. 

™ Regulation W, Board of Governors of the Federal Reserve System, May 6, 
1942, 7 Fep. Rec. 3351, §222.7(b). 
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than these exceptions, the one-third down payment is mandatory”! 
The maturity of such instalment sales cannot exceed twelve months. 
This provision as contrasted with the eighteen month maturity date 
of the September, 1942, regulation and the fifteen month period of 
March, 1942, amendment aptly illustrates the tendency toward great- 
er restriction of consumer credit. The only exception to the twelve 
month maturity clause is in the case of automobiles and motorcycles 
which may be purchased on terms not exceeding .fifteen months.?2 
Payments must be substantially equal in amount, payable in equal 
intervals, and cannot be less than five dollars a month or $1.25 per 
week.?* This represents an attempt to obtain the payment for pur- 
chased articles out of current income thus restricting consumer pur- 
chasing power and the mortgaging of future earnings. To enable the 
Federal Reserve Banks to check for compliance with the instalment 
sale provisions, every such sale must be evidenced by a written state- 
ment of the transaction indicating the terms of the sale.*4 

Entirely new in the May 1942 version of Regulation W are the 
provisions pertaining to charge accounts which had not previously 
been within the purview of the regulation and which had accounted 
for an appreciable proportion of the credit extended to consumers. 
Any charge sale of a listed or non-listed article which remains unpaid 
after the tenth day of the second month following the sale”® is de- 
clared to be in default, and the vendor cannot extend further credit 
to the vendee for purposes of purchasing listed articles until the de- 
fault has been remedied.*® Such default may be cured by payment in 
full of the amount in default, a written agreement to pay within six 
months on a regulated instalment basis, or within twelve months by 
obtaining a Statement of Necessity.?7 

Direct lending as distinguished from the extension of credit 
through the sale of goods has also been restricted further. 

All instalment loans not exceeding fifteen hundred dollars are 
now subject to the regulation unless specifically exempted by Section 
222.8. The maturity of all instalment loans cannot exceed twelve 
months with the exception, as in instalment sales, of loans to pur- 
chase automobiles and motorcycles for which an additional three 


Id. at §222.4(d). 
* Id. at §222.4(b). 
* Id. at §222.4(c). 
™ Id. at §222.4(d). 
Td. at §222.5(a). 
* Id. at $222.5(b). 
. at §222.5(c). 
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months is permitted. Whenever the lender has reason to know that 
the proceeds of the loan of $1500 or less are to be used to purchase 
a listed article valued at more than fifteen dollars, no amount in 
excess of two-thirds of the value can be loaned unless the funds are 
for the purchase of excepted materials and services.2* When the 
loaned funds are for the purpose of liquidating a charge account or a 
single-payment loan subject to the regulation, the maximum maturity 
cannot exceed six months.*® Minimum payment requirements cor- 
respond to those for instalment sales.*° No regulated loan can be 
made without a written statement of the borrower attesting to the 
purposes of the loan.*! The lender also must supply the borrower 
with a written statement of the terms of the loan. 

In addition to the regulation of charge accounts, another new 
feature of the May, 1942, revision was the regulation of single- 
payment loans which also represented a gap on the consumer credit 
front of the anti-inflation drive. Single-payment loans are subject to 
all the provisions affecting instalment loans with the exception of the 
maximum maturity period which cannot exceed ninety days unless 
falling within the specific exemptions permitted by the regulation.®? 
A single-payment loan can of course be renewed on an instalment or 
single payment basis by complying with the relative provisions of 
Regulation W. 

Inasmuch as Regulation W was drafted to effectuate definite 
purposes, those uses of consumer credit which do not tend to prevent 
or retard inflation are excepted from regulation. Similarly, uses of 
consumer credit which “mortgage” future income and thus direct 
income away from the limited amount of existing consumer goods 
are excepted. An examination of the exceptions made to the Regula- 
tion reveals a tendency toward the implementation of both of these 
objectives. 

For example, loans secured by a recorded first lien on improved 
real estate or for the purpose of financing or refinancing the con- 
struction or purchase of an entire residential or other structure are 
excepted. 





* Subject to same exceptions as provided for in instalment sales. 

* Regulation W, Board of Governors of the Federal Reserve System, May 6, 
1942, 7 Fep. Reo. 3351, §222.6(b), (1942). 

"Id. at §222.6(c) (2). 

“This statement is to be made on Form 564-a prescribed by the Board of 
Governors of the Federal Reserve System. 

* Regulation W, Board of Governors of the Federal Reserve System, May 6, 
1942, 7 Fep. Rec. 3351, §222.7(b). 
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Purchasing or carrying of stocks or other investment securities 
also tends to drain off purchasing power which might be used to bid 
up commodity prices. Such loans also may provide operation capital 
and funds for capital equipment and consequently merit an exemp- 
tion. In all, fifteen types of credit are exempted from the regulation. 

One of the more important exemptions is that provided for loans 
to be used for educational, hospital, medical, dental, and funeral 
expenses. To qualify for such an exemption, the borrower must sign 
a statement certifying that the funds are to be used for the above 
mentioned expenses, that his income is insufficient to meet the stipu- 
lated terms for a regulated loan, and that failure to secure the exten- 
sion of credit would cause “undue hardship to him or his depend- 
ents.”3% This provision for exemption of remedial loans while 
certainly equitable does provide a relatively simple means of evading 
regulation. It is difficult to determine to what extent this exemption 
has been employed for evasive purposes, but it can be reasonably 
assumed that it is at a minimum in those states requiring high stand- 
ards of operation for small loan companies doing business within 
the state. An additional provision of this type is that which permits 
further renewal of credit beyond the terms specified by the Regula- 
tion when the obligor signs a Statement of Necessity** attesting to 
the fact that extreme hardship will result to him or his dependents 
if such extension is not granted.** 

In recognition of the seasonal nature of the income of a sub- 
stantial segment of the population, the Regulation provides for a 
partial dispensation from the provisions for regular intervals of 
payment.*¢ 


ADMINISTRATION 


The effectiveness of law is not necessarily contingent on its 
letter, but rather on its administration. The more comprehensive 
the law and the wider the field cf control, the more of a task it is 
to secure its enforcement. Regulation W with its myriad controls 
over the entire gamut of consumer credit involving every conceivable 
type of financial institution and retail establishment extending credit, 





Id. at §222.8(c). 

“Form 565 prescribed by the Board of Governors of the Federal Reserve 
System. 

* Regulation W, Board of Governors of the Federal Reserve System, May 6, 
1942, 7 Fev. Rec. 3351 $222.9. 
* Td. at $222.10(d). 
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provided a complex administrative problem. The Executive Order 
placed the responsibility for administration on the Board of Gov- 
ernors of the Federal Reserve System. They in turn decentralized 
their operations through the twelve Federal Reserve Banks and their 
twenty-four branches. Each Federal Reserve Bank is responsible for 
the administration and enforcement of the Regulation within its dis- 
trict. Interpretations of the Regulation as well as the promulgation 
of additional amendments, however, is a function of the Board of 
Governors of the Federal Reserve System in Washington. These 
interpretative rulings are published in the Federal Reserve Bulletin 
and are available to all registrants. 

Fortunately the Executive Order authorized the utilization of 
State and other Federal agencies in the enforcement program.*? 
This enabled the transfer of a portion of the enforcement burden to 
state and federal agencies which were already engaged in the super- 
vision of financial organizations extending consumer credit.38 All 
member banks of the Federal Reserve System, of course, are under 
the direct supervision of the Federal Reserve Banks of their district 
and their compliance with the Regulation is determined in the course 
ot routine supervisory activities. The Federal Deposit Insurance 
Corporation in its investigations is in a position to observe F.D.I.C. 
insured non-member State banks and federal credit unions while the 
Comptroller of the Currency assures compliance by National banks.*® 
Since virtually all banking institutions fall within one of these cate- 
gories, there remain relatively few which require special supervision. 

A striking example of the cooperation of state agencies in the en- 
forcement of Regulation W can be observed in the State of Wis- 
consin. The State Banking Commission through its constituent divi- 
sions when approached by Federal Reserve officials indicated a 
willingness to aid in the enforcement program. Inasmuch as the 
Banking Commission regulates virtually every phase of consumer 
credit not subject to Federal control, it is in an advantageous position 





** Executive Order No. 8843, §1(b), 6 Fep. Rec. 4035 (1941). “The Board 
shall, whenever it deems such action to be necessary or appropriate, take any 
steps herein authorized and such other lawful steps as are within its power to 
carry out the purposes of this order, and may, in administering this order, utilize 
the services of the Federal Reserve Banks and any other agencies, Federal or 
State, which are available and appropriate.” 

* Lenders comprise about one-fifth of all the registrants so that the transfer 
entailed only a minor portion of the enforcement burden. 

*® Correspondence with Paul C. Hodge, Assistant Counsel and Assistant Secre- 
tary, Federal Reserve Bank of Chicago, March 15, 1943. 
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to render valuable assistance to the two Federal Reserve districts 
which encompass Wisconsin. 

As is apparent elsewhere in this publication, Wisconsin rigidly 
controls its consumer credit institutions ; however Regulation W did 
effect substantial changes in the credit practices of such institutions. 
Members of credit unions, for example, formerly were permitted 
from thirty to thirty-six months to repay their loans but must now 
conform to the twelve month maturity period required by Regula- 
tion W. The Credit Union Division of the Banking Commission has 
requested its examiners to check for full compliance with the Regula- 
tion. The requirements of the Regulation were reviewed with the 
examiners by representatives of the Federal Reserve Bank to insure 
an understanding of its provisions as it affected credit unions. 
Examiners discovering violations report them to the Credit Union 
Division of the Banking Commission which then proceeds to inform 
the credit union of the violation and requires its immediate correc- 
tion. To date the credit union examiners have discovered no in- 
stances of wilful violation of the regulation. Most cases of non- 
compliance according to the Credit Union Division’s experience are 
due to a misunderstanding of the various aspects of the Regulation. 
Wilful violation of the Regulation will of course be reported to the 
Federal Reserve Banks. The Credit Union Division reports that 
compliance with the regulation has necessitated a considerable change 
from previous practices employed by credit unions, but that compli- 
ance is now virtually universal.*° Inasmuch as credit unions are 
mutual undertakings of their members, both they, and the Credit 
Union Division are especially anxious to avoid any of the penalties 
for non-compliance which the act provides.*! 

The greatest volume of regulated loans in Wisconsin is made by 
small loans companies who are under the jurisdiction of the Con- 
sumer Credit Division of the Banking Commission. 

Since small loans companies are quite generally licensed and regu- 
lated by state authority, representatives of the Federal Reserve Sys- 





“Interview with J. Deane Gannon, Supervisor, Credit Union Division, State 
Banking Commission, April 14, 1943. 

“In addition to suspension of the license to extend instalment credit, the 
Trading With the Enemy Act under which Regulation W derives its authority 
provides: “Whoever willfully violates any of the provisions of this subdivision 
or of any license, order, rule or regulation issued thereunder, shall, upon convic- 
tion, be fined not more than $10,000, or, if a natural person, may be imprisoned 
for not more than ten years, or both; and any officers, or agent of any corpora- 
tion who knowingly participates in such violation may be punished by a like fine, 
imprisonment or both.” 
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tem requested the cooperation of state regulatory bodies at the 1942 

convention of the National Conference of State Small Loans Super- 

visors. Here, the Regulation was explained in detail and the co- 
operation of the states was promised. 

In Wisconsin, the Division of Consumer Credit employs a pro- 
cedure similar to that utilized by the Credit Union Division. Its 
examiners meticulously appraise the records of licenses to detect 
violations. While the Division of Consumer Credit will not report 
technical errors if corrected, all other violations will be reported to 
the Chicago or Minneapolis Federal Reserve Bank. The Federal 
Reserve Bank System will then conduct an investigation of its own. 
A perusal of the Division’s annual examination files of small loans 
companies revealed that at the outset several loan companies were 
discovered to have failed in compliance. The Consumer Credit Divi- 
sion informed them of their default and notified them that the 
Federal Reserve Bank has been contacted. This is a typical pro- 
cedure employed by the Banking Commission. The examiners will 

‘also refer Registrants to the Federal Reserve Bank for interpreta- 
tion of the regulation. As in the case of credit unions, no penalties 
have as yet been invoked against any Wisconsin loan companies. 
Because of the severe penalties involved, loan companies in the state 
have made an effort to understand the Regulation. A failure to 
comply would mean a suspension of their license by the Board of 
Governors and a consequent inability to do business. In certain 
instances, Regulation W has eliminated some abuses which could not 
be reached under the laws of the state.*? Section 115.07 of the Wis- 
consin Statutes,#* for example, doesn’t prevent the use of “balloon 
note”. This evil involves the scheduling of payments to include a 
series of small notes with a disproportionately large final note called 
a “balloon” note. Usually the obligor finds it difficult to meet this 
disproportionately large note, and consequently is forced to renew 
the note subjecting himself to additional charges. Section 6 c of 
Regulation W requires that payments “shall be substantially equal 
in amount or be so arranged that no instalment is substantially 
greater in amount than any preceding instalment” thus eliminating 
the abuse.** 





“Interview with Mr. J. F. Doyle, Supervisor, Small Loans Division, State 
Banking Commission, April 23, 1943. 

“ Wis. Srat. (1941) §115.07. 

“ Regulation W, Board of Governors of the Federal Reserve System, May 6, 
1942, 7 Fen. Rec. 3351, §222.6(c) (2). 
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As mentioned previously, virtually all banking institutions are 
under the supervision of some Federal Agency which insures ob- 
servance of the Regulation. Those few banks not under control of 
Federal authority in Wisconsin come under the supervision of the 
Banking Commission for this purpose. 

It is not to be overlooked that a considerable portion of Regula- 
tion W pertains to instalment sales and charge account sales. The 
enforcement of these provisions of the Regulation is the exclusive 
task of the Federal Reserve Banks. Operating through the Con- 
sumer Credit Departments of the various Federal Reserve Banks, 
a staff of investigators is maintained to examine vendors and those 
lenders not subject to state supervision and examination within the 
district. 

Thus we have seen how the complex subject matter of Regula- 
tion W is administered on the basis of a broad cooperative program 
with Federal and state agencies assisting the Federal Reserve Banks. 
Wisconsin provides an illustration of how one State by utilization of 
existing facilities has aided in enforcement. 


CONCLUSION 


The effectiveness of a regulation can best be judged by the degree 
te which it approximates the achievement of the purpose for which 
it was promulgated. The objective of Regulation W was to curtail 
consumer credit and thereby assist the Administration’s anti-inflation 
program. There is no doubt that the volume of consumer credit has 
been sharply reduced. A scrutiny of the table on the opposite page 
will reveal a sharp drop in the period between August 31, 1941 and 
January 31, 1943. It would be statistically invalid, however, to 
attribute this entire decrease or any specific portion of it to Regula- 
tion W. The improved financial position of the population enabling 
it to pay cash and reducing the necessity of a resort to loan com- 
panies is a primary consideration. A contributing factor of increasing 
importance is the inability of the consumer to purchase durable goods 
which are no longer on the market. Priorites and rationing will play 
an ever important role. It cannot be denied, however, that Regula- 
tion W is an integral part of the overall effort to combat inflation 
and that indubitably it has played a major role in restricting con- 
sumer credit. 

Regulation W should also be recognized as the first attempt of 
the Federal government to regulate consumer credit, heretofore a 
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subject of state supervision in the exercise of its police power. 
Whether this program of regulation, now entirely of an emergency 
nature will develop into a permanent plan to protect the individual 
from inimical consumer credit practices is largely a matter of con- 
jecture. An indication of such a possibility is evident in the con- 
sumer credit studies now being made by the Federal government for 
purposes of post-war planning. 








COOPERATIVE CONSUMER CREDIT: 
CREDIT UNIONS 


Joun W. Horetpr 


Generally defined a credit union is a cooperative association of 
some homogeneous group designed to promote thrift among its mem- 
bers and provide them with a source of low cost loans for provident 
purposes. 

Thus alongside of and in competition with the commercial lending 
enterprises in Wisconsin there is the credit union which as a cooper- 
ative enterprise is something more than just a credit institution. 
In addition to providing a convenient source of ready credit at a 
reasonable cost, the credit union encourages thrift and provides its 
members with a sense of security and an opportunity for group par- 
ticipation. It also serves as a medium for improving the employer- 
employee relationship. Another aspect of the credit union movement 
in Wisconsin is that it has been considered and used in the past as an 
instrument to rid the state of loan sharks and their attendant evils.' 
Today it is looked upon and encouraged by many as a means for 
the needy borrower to obtain a more reasonable rate than is charged 
by the regulated small loan companies. 

Most of Wisconsin’s credit unions are occupational groups ; how- 
ever there is a scattering of a few religious, fraternal, residential, 
and other groups which have a common bond. People desiring a 
credit union may form a corporation and purchase shares in it, 
usually by placing a definite part of their monthly or weekly earnings 
toward share purchases. The money secured from sale of shares is 
then used to make loans to the members at low rates of interest. 

Credit unions have become increasingly important in the con- 
sumer credit field in Wisconsin, being second only to the small loans 
companies in the amount of direct loans made in 1941.? 





1 Milwaukee Sentinel, Apr. 6, 1929; Milwaukee Journal, Apr. 27, 1929; Capi- 
tal Times, May 3, 1933. 

2In 1941 credit unions in Wisconsin made direct loans totaling $13,300,792 
as compared to the $17,536,875 total made by small loan companies. ANNUAL 
Report Or SMALL Loan, Discount, Forricn EXCHANGE CoMPANIES AND COLLEC- 
tion AGENCIES For 1941, Banking Commission of Wisconsin, 5. 
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The principal objective of legislative and administrative control 
is to provide a steady reasonable source of credit to those consumers 
who can form such an organization. At the same time the legislative 
and administrative machinery attempts to promote the other pur- 
poses of credit unions. The administrative agency in this field is 
intended not only to supervise, but by legislative command it must 
also serve as a sort of “backbone and guiding spirit” to the move- 
ment.’ This is in recognition that credit unions are to be encouraged, 
and that their officials who receive little, if any, compensation, are 
able to devote only part time to their duties and the problems of the 
credit union.* 

A final role of the administrative in this field is strikingly demon- 
strated by the manner in which the Commission, wherever possible, 
is helping credit unions to solve problems raised by the present 
wartime emergency. Legislative rigidity instead of administrative 
elasticity might well have left the credit unions prostrate before the 
legislature could meet to act upon these new problems. 


HistoricAL DEVELOPMENT 


The idea of the cooperative credit society came to America from 
Europe where the first credit union was organized in 1848. The 
European type, however, differed greatly from the American in that 
European credit unions functioned for the producer while the Ameri- 
can union is devoted mainly to consumer credit. In 1900 the first 
American cooperative credit society was organized in Canada. The 
first such organization in the United States was formed in Man- 
chester, New Hampshire, in 1909. After that, credit unions de- 
veloped very slowly in the United States until a Boston merchant, 
E. A. Filene, took up the movement. Giving much of his time, 
energy, and personal fortune to the movement, Mr. Filene began 
to promote the idea on a national scale.® 

In 1912, President Taft asked that all states adopt a credit union 
statute modeled after the Massachusetts statute then in effect. Acting 
upon this recommendation, the Wisconsin legislature adopted Wis- 





* Wis. Strats. (1941) $186.21. 

*Due to the democratic process within the credit unions, officials are often 
selected on the basis of popularity rather than competency. Even when these 
two virtues coincide there is still the problem that the credit union official must 
devote most of his time to earning his livelihood. Some employers have helped 
the credit unions in this respect by permitting the union treasurer to do his credit 
union work on company time. 

5 Harpy, CoNSUMER Crepit ANnp Its Uses (New York, 1938) 37. 
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consin’s first credit union law in 1913.6 However, no credit unions 
were chartered under this statute. 

In 1921, the Credit Union National Extension Bureau, supported 
by the personal funds of Mr. Filene, was organized in Boston, 
Massachusetts. Through the activities of this bureau the Wisconsin 
law was revised in the same year, and it closely approximated the 
present day credit union statute. In 1923, the first Wisconsin char- 
ter was granted to the Milwaukee Municipal Credit Union, and in 
the same year the Milwaukee Federal Employees’ Credit Union be- 
came the second of such institution to be chartered in Wisconsin. 
Four years later, in 1927, four more groups were granted charters, 
and during the following three years sixteen more credit unions 
were organized and chartered bringing the total number to twenty- 
two unions in 1930. The total membership of 4,659 had combined 
assets of $481,960.06.7 

During the period of 1930 to the present, there was a tremendous 
growth in the credit union business in Wisconsin.’ At the end of 
1941 there were 605 credit unions in the state, and they had a total 
membership of 171,452 with combined assets of over $13,500,000.° 
During the year 1941, these credit unions made loans amounting to 
over $13,000,000 to over 67,000 borrowing members.'° The impor- 
tance of credit unions in the consumer credit field is demonstrated 
by the fact that credit unions were a close second to small loans com- 
panies in lending during 1941.17 

In 1934, the federal government reentered the credit union field 
with the passage by Congress of the Federal Credit Union Act. At 
the end of the year 1940, there were an estimated 4210 federal credit 
unions having combined assets of over $72,091,881. Forty-one states 
now have credit union laws and over 5,300 credit unions. At present 
there are approximately 9,500 credit unions altogether, with assets es- 





*From Resume of Credit Union Business, prepared for Commissioner Bixby. 

* [bid. 

*The period of greatest growth occurred from 1930 to 1936. This was due 
primarily to two factors. First, by legislative order, the Commission employed 
one person who devoted his entire efforts toward promotional activities. The 
depression was a second factor. Many of those employed used the credit union 
as a means of saving for the time in which they too might be unemployed. Part 
of the impetus, too, comes from the legislative controversy and dissatisfaction 
concerning the manner in which the recently licensed small loans industry was 
operating. 

®* NINETEENTH ANNUAL REPORT ON THE CONDITION OF CREDIT Unions (1941), 
BanKING COMMISSION, 8. 

1 ANNUAL REPORT OF SMALL Loan, Discount, ForEIGN EXCHANGE Com- 
PANIES AND COLLECTION AGENCIES FOR 1941, Banking Commission of Wisconsin, 5. 

™ Ibid. 
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timated at $252,294,887 and a total membership of about 2,816,600,12 


AGENCIES Or ADMINISTRATIVE CONTROL 


The promotion, organization, and supervision of credit unions in 
Wisconsin are accomplished by three distinct agencies: the Credit 
Union Division of the Banking Commission, the Credit Union Ad- 
visory Board, and the Wisconsin Credit Union League. The last 
mentioned agency is not a governmental or statutorily created body, 
but its promotional work is so integrated with the work of the other 
two that it must be discussed in conjunction with the two govern- 
mental agencies. 

In Wisconsin credit unions were first under the supervision of 
the Building and Loan Division of the State Banking Department." 
Under this set-up there was but one examiner assigned to full time 
credit union work. It was his job to assist new credit unions in 
setting up their accounting records as well as to carry on his duties 
cf examiner. As the number of unions was continually increasing 
and the work becoming more detailed, the examiner could not keep 
up. To alleviate the condition Building and Loan examiners when 
not busy with building and loan work were assigned to credit union 
work. This, too, proved unsatisfactory, and the credit unions began 
to complain. In 1931 the legislature took the first step toward setting 
up a separate division in the Banking Department for credit unions 
when it appropriated $5000 per year and authorized the Banking 
Department to employ a full time credit union organizer with the 
n:oney thus appropriated.** 

In May, 1938, the members of the Wisconsin Credit Union 
League requested the Banking Department to create a Credit Union 
Division.15 This request was granted in September, 1938, and in the 
following month credit union supervision was taken from the Build- 
ing and Loan Division when a separate Credit Union Division was 
created. This separate organization had been authorized by a statute 
which provided that one or more competent persons who had had 
three years of actual experience in conducting credit unions or an 
eaual length of time in credit union business in the banking depart- 





47 OpERATIONS OF CrEDIT Unions In 1940 (U.S. Dept. of Labor 1941) 4, 8. 

™ Because of the general similarity of credit union and building and loan 
work, credit union supervision was placed under the existing Building and Loan 
Division. 

* Laws of 1931, c. 450, s. 2. 

* Report to Commissioner Bixby. 
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ment of any state should be employed by and be under the control of 
the Banking Commission to assist in the organization and examina- 
tion of credit unions.’* The statutes also provided that any addi- 
tional office, clerical help, and examiners as were necessary to carry 
cut the Commission’s supervision of credit unions could be em- 
ployed. At present the Credit Union Division is under the direction 
of a Supervisor assisted by five examiners who work exclusively in 
the credit union field. 

To aid the Banking Commission in its supervision of credit unions 
the legislature in 1931 authorized the Commission to create a Credit 
Union Advisory Committee.’7 Such a committee was created in 
1934. In 1941 the Advisory Committee was changed to a mandatory 
Advisory Board of five to be created by the Banking Commission. 
Its members are to have had actual credit union experience and are 
to serve one term of three years.1* The Board elects its own chair- 
nian and meets at least quarterly, and may hold special meetings if 
deemed necessary by the Chairman of the Board or by the Banking 
Commission. Generally, the board is to confer with and advise the 
Commission as to policies and problems affecting credit unions, but 
in certain instances Commission action requires prior approval of the 
Board or is subject to appeal to it.?® 

In addition to the Advisory Board the Banking Commission may 
create special advisory committees which are to be composed of 
representatives of all interested groups and are to aid in the deter- 
mination of credit union problems and policies.”° 

The Wisconsin Credit Union League, a lay organization, is an 
unofficial but important arm of the Banking Commission. Wisconsin 
law makes it a duty of the Banking Commission to acquaint the 
people of Wisconsin with the agencies and institutions in the con- 





% Wis. Stats. (1941) §186.119. 

* Laws of 1931, c. 450, s. 2. 

** Wis. Stats. (1941) §186.21. 

” Beside the general function of assisting in the organization and development 
of credit unions and advising the department, the Advisory Board can hear 
appeals from the department’s decisions refusing approval of applicants’ articles 
and by-laws. Wis. Stats. (1941) $186.02. Quite similar to appellate power is the 
Board’s prior approval to the Commission’s removal of officers. The Commission 
on its own may request the credit union to remove an officer, but actual removal 
by the Commission if its request is not complied with requires the Board’s prior 
approval; a hearing before the Board is guaranteed before the order can be 
entered. Wis. Star. (1941) §186.24(1). Finally, the adoption of rules and regu- 
lations also requires the Board’s approval. Wis. Srat. (1941) §186.23. 

Wis. Srats. (1941) §186.21. For a discussion of the work of the Credit 
Union Advisory Board see Stark, The Use of Lay Committees In The Adminis- 
trative Process, to appear hereafter. 
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sumer credit business in Wisconsin through advertisement and to 
promote the formation of credit unions.?! The Commission has felt 
that this is not a proper function of the Banking Department since 
it is neither properly staffed nor has the proper facilities to carry on 
this work. Therefore, for the past six years, the promotion and 
organization of credit unions has in the main been assumed by the 
Wisconsin Credit Union League. The cooperation between this lay 
group and the Banking Commission is an interesting development in 
administrative procedure, and is discussed more fully elsewhere.*? 


ADMINISTRATIVE CONTROL OF GoiNG CREDIT UNIONS 
Incorporation of a Credit Union 


The organization of a credit union usually begins with the Credit 
Union League. Any inquiries as to the possible formation of a credit 
union are directed to the managing director of the League who 
causes an investigaation to be made concerning the stability of the 
industry which will support the group and the number to be served 
by the prospective union. The League discourages some groups from 
incorporating if it feels that there will be an overlapping of unions, 
that there isn’t sufficient interest in the group, that there is a mis- 
conception of what a credit union is, or that the sponsors are en- 
deavoring to create the organization for their own private interests. 

If the League feels that a credit union is desirable for the group, 
a meeting of a League representative, the employer, and the inter- 
ested members follows. If the group then desires to proceed, an 
organization meeting is held. The Banking Commission supplies 
model by-laws and corporation papers which after adoption are sub- 
mitted to the Commission for its approval. The Credit Union League 
has learned through experience what the Commission expects of a 
group and usually does not recommend a group unless it meets the 
Commission’s standards. The Commission then makes an investiga- 
ion of its own. 

This independent investigation is made to resolve anything in the 
League’s report which the Commission questions. The League is 
sometimes over optimistic of the possibilities of a certain group and 
niay have a tendency to look only to the immediate future. The 





™ Wis. Stats. (1941) $186.21 (1) and (2). 
See Stark, The Use of Lay Committees in the Administrative Process, to 
appear hereafter. 
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Commission, on the other hand, is interested in long term ventures 
and therefore makes this independent investigation in part to deter- 
mine the long term prospects of a proposed credit union. 

Experience indicates that the proposed membership should num- 
ber at least fifty, but one hundred or more is set as the optimum 
level. The Commission also endeavors to determine whether the 
assets of the proposed union will be sufficient to meet expenses and 
loan demands. From experience the Commission has learned that 
a union should have assets of at least $1000, but no hard and fast 
tule is set since a particular group may not at its inception have 
assets of any great amount but yet have great potentialities. 

By statute, the proposed by-laws are required to prescribe: 





“the conditions of residence or occupation which qualify 
persons for membership; the par value of capital stock; the 
conditions on which shares may be paid in, transferred, and 
withdrawn ; the entrance fee to be paid by new members; the 
method of receipting for money paid on account of shares ; the 
number of directors and number of members of the credit 
committee ; the duties of the several officers ; the fines, if any, 
which shall be charged for failure to meet obligations to the 
corporation punctually; the date of the annual meeting of 
members (which shall be in January) ; the manner in which 
members and directors shall be notified of meetings ; the num- 
ber of members which shall constitute a quorum at meetings ; 
and such other regulations as may seem necessary.” 





The incorporators must submit duplicate articles of incorporation 
to the Commission setting forth “the name, location, and purpose of 
the corporation, the par value of its shares, and the names, resi- 
dences, and occupations of the incorporators.”*4 

In addition to the articles of incorporation, and by-laws, by order 
of the Commission there must be filed a complete list of proposed 
officers, directors, and credit committee men indicating the full name, 
residence, and occupation of such persons. From this report the 
Commission determines whether the character, responsibility and 
general fitness of these persons are such as warrant the belief that 
the business of the proposed credit union will be honestly and effi- 
ciently conducted. 

If, after investigation, the Commission determines that the credit 
union should be allowed to operate, the duplicate copy of the articles 





Wis. Strats. (1941) §186.05. 
“Wis. Strats. (1941) $186.02. 
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cf incorporation is returned to the incorporators who file this copy 
with the register of deeds of the county in which the credit union is 
to operate. The Register of Deeds then sends the Commission a 
certificate stating the date of registration. The Commission upon 
receipt of that certificate issues a certificate of incorporation to the 
credit union.”5 

About five percent of all requests for incorporation have been 
denied by the Commission. Any incorporators who have been denied 
approval may appeal from the Commission’s action to the Credit 
Union Advisory Board. No appeals have as yet been made, probably 
attesting to the success of the Commission in educating particular 
groups as to what a credit union is, how it functions, and its prob- 
lems. The Commission’s role as counselor, in this respect, spares the 
group and the Commission the headaches of unsuccessful operation 
and of liquidation. 

A small percentage of approved credit unions never start oper- 
ating. If less than half of the stock has been subscribed and no 
business transacted, the Commission revokes the charter. The Com- 
mission attempts to check all new credit unions within six months 
after they have started operating. If it is found that less than $500 
in shares has been paid in, the group’s attention is directed to the 
Commission’s experience that an organization with assets of less 
than $500 is rarely able to function at all and that a credit union 
whose assets total less than $1,000 is not able to pay its expenses. 
If the credit union then decides to cease operation, it is liquidated. 
However if it chooses to continue, the Commission will examine it in 
the course of a few months, and then if the organization is still in a 
bad financial condition, it must be subsidized by another group or 
party, or liquidated. 

Employers often subsidize the credit unions in their plants as to 
expenses because the unions provide a safe and sure way for their 
eniployees to secure loans; thus eliminating the time an employee 
would lose in attempting to secure a loan elsewhere, and avoiding 
the trouble that comes with garnishments. 


Internal Organization of a Credit Union 


The internal organization of a credit union is also prescribed by 
statute and by the model by-laws developed by the Commission. 
Through this medium as enforced by the administrative body the 





* Ibid. 
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legislature seeks to safeguard the successful operation of credit 
unions. 

When ten members have been admitted by the incorporators, 
a meeting of members is called.2° At this meeting the members elect 
a board of directors of at least five members and a credit committee 
composed of not less than three members.”* The board of directors, 
at their first meeting, elect from among themselves a president, vice 
president, secretary and treasurer, who are the executive officers of 
the corporation. The board of directors controls the general man- 
agement of the funds, records, and affairs of the credit union and in 
addition passes upon applications for membership, expels members 
for reasons prescribed by law, fixes the amount of surety bonds 
required of the officers who have custody of funds, and fills vacancies 
in the credit committee, board of directors, or in the executive offices 
until such are filled by election.2* The duty of the credit committee 
is to pass upon all applications for loans.?® 

The members of the board of directors receive no compensation, 
but the executive officers receive compensation to be determined by 
the board of directors.*° 

All officers and other persons handling or having custody of funds 
are required to furnish bond in the amount set by the board of 
directors; such bonds must be of sufficient amount to protect the 
credit union against any loss*! and are in form as prescribed by the 
Commission. Formerly, the bonds covered the person and had to be 
filed with the Commission within ten days after approval by the 
board of directors. As a check to determine whether the bonds were 
kept in force, receipts showing that annual payments had been made 
were required to be filed with the Commission within ten days after 
renewal.82. Since the war many credit union officers have left for 
the armed forces, changed places of employment, or found it neces- 
sary to devote all their time to their jobs. Hence a rapid turnover of 
credit union officials occurs. Because the individual bond covered 
only the named person and because of this rapid turnover, continuous 
coverage was not possible. To correct this condition, the Commis- 
sion took advantage of its statutory authority to prescribe the form 














































* Wis. Srats. (1941) $186.06. 

™ Ibid. 

* Wis. Strats. (1941) $186.05. 

” Wis. Stats. (1941) §186.09. 

* Wis. Stats. (1941) §186.12. 
Wis. Stats. (1941) $186.19. 
* Wis. Strats. (1941) §186.19(2). 
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of bonds and now requires a bond which covers the position instead 
and may not be cancelled without ten days notice to the Commission; 
thus rendering unnecessary the statutory requirement that the re- 
ceipts from the annual payment on the bond be filed with the Com- 
mission. 

The expenses of a credit union may not exceed one-half of its 
gross earnings; however a credit union whose accumulated capital 
is less than $2500 may spend $100 per year for all operating ex- 
penses.* This proviso was added because an organization having 
a capital of less than $2500 would suffer considerable hardship if 
required to so restrict its expenditures because fifty percent of gross 
earnings of such an organization are not sufficient to meet basic 
expenditures. Due to the war’s effect of decreasing the earnings of 
credit unions this provision has been amended again. Now the Bank- 
ing Commission may authorize increased expenditures for a limited 
period of time during the duration of this war.*4 

The overall control of the credit union remains in the hands of 
the members subject, of course, to supervision by the Credit Union 
Division of the Banking Commission. An annual meeting of mem- 
bers in January is required, and special meetings must be called by 
the secretary upon written request of at least one-third of the mem- 
bers. At any meeting any question of interest to the corporation may 
be decided, but no member of less than three month’s standing may 
vote nor may any member vote by proxy.** Upon appeal of two 
members, any meeting may reverse decisions of the credit committee 
or board of directors. Providing the notice of the meeting lists the 
specific questions to be decided, any officer, credit committee mem- 
ber, or member of the board of directors may be removed, and the 
vacancy thus created filled by a three-fourths vote of the members 
present.°® No statutory provision is made for an expelled officer to 
appeal to the Banking Commission. However, such an officer could 
lodge a complaint with the Commission and ask that body to deter- 
mine whether he had been removed for good and sufficient cause.*" 





* Wis. Strats. (1941) §186.12. 
“Laws of 1943, c. 178. 
** Wis. Stats. (1941) §186.06. 

* Ibid. 

** Although no express provision is made for this action in the statutes, the 
procedure is implied from Section 186.21 providing that the Commission do all 
things reasonably necessary to promote the efficient functioning of credit unions. 
While it is doubtful whether the Commission could directly reinstate an officer, 
the procedure is permitted because if removal is unjustified such complaint may 
bring to light an unhealthy situation which needs further investigation. Such 
complaint can then be used as a lever to remedy the condition. 
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The Commission itself may effect the removal of a credit union 
officer if it is of the opinion that the practices and policies of the 
officer have been or may be detrimental to the best interests of the 
union.*® 

A removal is requested by serving the request on the official and 
on the credit union in the same manner as serving a court summons 
or by sending the request by registered mail. The request for 
removal must state the reasons for the removal and also advise the 
cfficer of his rights to appeal.*® If the request is not complied with 
within a reasonable time, the Commission with the approval of the 
Advisory Board may remove the officer. In the latter course, the 
removal order is not entered until after the officer has had an oppor- 
tunity of a hearing before the Advisory Board. It may be noted that 
no authority has been given to the Commission to act as a hearing 
body in respect to credit unions ; all quasi-judicial functions reside in 
the Advisory Board. 

Only one credit union officer has been removed by the Commis- 
sion to date, and the official removed took advantage of his oppor- 
tunity to have a hearing before the Advisory Board.“ 

The hearing was held in the evening, and members of the Ad- 
visory Board, the Supervisor, and the removed officer were the only 
ones present. The appealing officer was given an opportunity to state 
her reasons for requesting a hearing, and then the Supervisor was 
asked to state his basis of removal. Questions were asked by the 
Chairman of the Board; however other members were permitted to 
interject whenever they were not clear on a particular point. Rather 
than hearing one party’s case completely before hearing the other’s, 
the Board took the matter step by step and directed its questions to 
whomever was more able to answer. Letters pertinent to the matter 
were introduced even though the writers could have been produced 
as witnesses. 





* Wis. Stats. (1941) §186.24. 

* Ibid. 

“Wis. Strats. (1939) §186.24 provided that the Commission in certain cir- 
cumstances could request the removal of an officer if it had the approval of the 
Advisory Board. If the request was not complied with within a reasonable time, 
the Commission could with the approval of the Board order removal. No order 
could be entered, however, unless an opportunity to be heard by the Board was 
given. The removal process was somewhat streamlined by a 1941 amendment, 
Laws of 1941, c. 261. Now the request for removal need not have prior consent 
of the Board; removal by order after failure to comply still required approval. 
However the law still does not provide a procedure for immediate removal if such 
is necessary. Under Section 214.06(3) (1941) of the small loans law, the Depart- 
ment may suspend a license upon the two day notice instead of the usual thirty 
day period. 
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When the Board had examined the parties fully and ascertained 
whether there was anything else to be offered, it adjourned to hold 
a closed meeting. By motion the Board determined to direct letters 
of inquiry to other persons concerned, instructed the Commission to 
examine the books of the union, and have the union’s minutes pro- 
duced at the Board’s next meeting. 

About one morith later the Board met and asked the Supervisor 
to produce the examination records. Remarks and conclusions of the 
examiner as to the improvement of the affairs of the union were read 
from the examination report. The member assigned to study the 
minutes gave his report, and all the answers to letters of inquiry were 
read to the entire Committee. 

Upon the evidence heard at its first meeting and these materials 
the Board voted unanimously to concur in the Commission’s order; 
the officer was then notified of the decision by registered mail. 

Reviewing the procedure one observes that there was nothing in 
the nature of pleadings, no attempt to follow any rules of evidence, 
an ex parte investigation was made although the matter was judicial 
in character, and that the Board’s order contained findings of fact. 
It is not the attempt of this article to evaluate this procedure, but it 
can be said that the meeting proceeded smoothly and neither party 
made any objections to the Board’s methods. It may also be noted 
that the use of such a board provided a complete separation of pow- 
ers, since the Commission acted and the Board decided. 

A member may be expelled from the credit union by the board 
or directors because of conviction of a criminal offense, neglect or 
refusal to comply with the law or the by-laws, habitual neglect to 
pay his debts, insolvency or bankruptcy, or if he has made false 
statements to the union to secure a loan.*! The member must be 
informed in writing relative to the charges against him and must be 
given reasonable opportunity to answer such charges.*? As in the 
case of an official expelled by the members, the expelled member 
has no opportunity for a hearing before either the Banking Com- 
mission or the Advisory Board.** 

A member may withdraw from the credit union by giving written 
notice to the secretary. Share values are paid to expelled or with- 
drawing members as cash becomes available, but in no case are such 





“ Wis. Srats. (1941) $186.13. 

* Ibid. 

“ However here too the Commission permits the member to lodge a complaint 
with it. 
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members relieved of any remaining liability to the corporation.** 

In addition to the rights of the members aforementioned, they 
may make amendments to the by-laws of their credit union by a 
vote of three-fourths of the members present at any meeting called 
for that purpose. Such amendments become effective when approved 
by the Commission.” Amendments to the articles of incorporation 
may be made by a vote of two-thirds of all the members and become 
effective if approved by the Commission and filed in the same man- 
ner as the original articles.4* A controversy developed in this respect 
when a credit union having over 3000 members attempted to change 
its name. It was impossible to get the necessary number of members 
together as required, since a proxy vote is prohibited by statute. 
A mail ballot was suggested, but on the advice of the Banking Com- 
mission’s attorney such plan was dropped. Instead it was suggested 
that if the credit union desired to proceed with the proposed change, 
the only way out would be to hold a continuous meeting with the 
members coming in, voting, and then leaving in a steady stream. The 
only other solution would be to change the statute to allow a ballot 
by mail. Voting by mail is permitted in the case of other co-operative 
associations, under Section 185.14 of the Statutes. 









































Loans 


Another cog in the legislative scheme of safeguarding the financial 
stability of credit unions is the restriction of their lending policy. 
Flexibility is injected into the scheme by giving the administrative 
body discretion to increase the maximum size of unsecured loans. 

All loans to members are made with the approval of a majority 
oi the credit committee, and bylaws commonly provide that loans 
over a certain size must be approved by the directors also. If a 
member of the credit committee makes an application for a loan, 
the board of directors must of course pass on the merits of the appli- 
cation.47 The Commission has no prior control over loans except as 
to size. However, when making the annual examination of the credit 
union, the examiner checks over all loan applications. He classifies 
those loans which he thinks weren’t made for provident purposes as 
substandard, and also rates the organization as to its loan policy. If 








“Wis. Strats. (1941) §186.14. 
“Wis. Strats. (1941) §182.02. 
* Ibid. 

“Wis. Srats. (1941) §186.09. 
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the Commission feels that a credit union is too liberal in its lending, 
it will criticize such policy. Later if a substandard loan becomes 
non-collectible, the Commission may direct the union to charge it off 
from its guaranty fund. 

Loans up to $100 may be made by a credit union without security 
with the majority approval of the credit committee or the board of 
directors.** Unsecured loans up to $300 may be made if the credit 
union has first obtained a certificate to do so from the Banking Com- 
mission. These certificates are granted upon application to unions 
whose management and financial condition justifies such authority. 
At present fourteen credit unions hold such certificates. Four others 
hold certificates authorizing unsecured loans up to $200.00. 

By statute, credit unions may charge interest of one percent per 
month on unpaid balances, but some unions charge less.*® 

Wisconsin law places no limit on time for repayment of loans 
providing only that a borrower may repay all or any part of his loan 
at any time.*® In former years, the Commission allowed thirty to 
thirty-six months for repayment. Now, however, no regulated loans 
may be made for a period longer than twelve months due to Regula- 


tion W.*! 
Investments 


A natural concomitant to the control of a credit union’s lending 
policy is the control of its investments. This is a more difficult task 
because the problems of investment themselves are more difficult. 
Again a measure of necessary flexibility is supplied by provisions 
permitting otherwise prohibited transactions to be consummated 
either by the commission’s special approval or according to standards 
prescribed by the Commission. 

By law the capital and surplus funds of a credit union may be 
lent to members for such purposes and on such terms as the credit 
committee may approve. Funds not required for loans may be de- 
posited in banks or trust companies incorporated under Wisconsin 
law and in national banks, or they may be invested in United States 
Government securities and in bonds issued by Wisconsin munici- 





* Ibid. 

“The average rate of interest charged by credit unions is slightly less than 
ene percent per month. 

© Wis. Stats. (1941) $186.09. 

"For a discussion of Regulation W in reference to credit unions see Lichter, 
Anti-Inflation Control of Consumer Credit, this issue. 
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palities.°* Credit unions may also make first mortgages on real estate 
with the approval of the Banking Commission which is given upon 
conditions to be discussed later. 


Under the 1923 statute surplus funds could be invested in any 
investment approved for trust funds. As a result a considerable 
portion of the outstanding loans of all credit unions in Wisconsin 
were invested in real estate mortgages. In 1933 the law was changed 
and real estate mortgages could be made to members only.®? At the 
instigation of banking authorities further restrictions were placed on 
real estate mortgaging by credit unions, but these restrictions were 
relaxed in 1936, 1937, 1939, and 1941.54 


The Banking Commission, under authority granted it by Section 
186.23, has prescribed certain rules now in effect regarding mortgage 
lcans. These rules provide that credit unions with assets of less than 
$25,000 may not make mortgage loans. Unions with assets of $25,- 
000 to $120,000 may make such loans to members, out of surplus 
funds only, in amounts of not more than $3000 each; the total of 
such loans must not exceed twenty-five percent of the total assets. 
Credit unions with assets exceeding $120,000 may make such loans 
tv members out of surplus funds, but no loan may be greater than 
two-and-one-half percent of the total assets nor exceed a maximum 
of $5000.°° In addition, the Commission has prescribed certain mini- 
mum standards to be met by a credit union in making real estate 
mortgage loans. 

Credit unions with the advice and approval of the Banking Com- 
mission may purchase securities other than those mentioned in Sec- 
tion 186.11. To discourage mortgage loans the Commission was 
very liberal for a time in the investments they allowed. This was 
found to be a bad policy, however, because it tended to make the 
Commission an investment counsel for the credit unions, a function 
for which it was not equipped. Therefore, for the past four years 
the Commission has not approved any investment other than those 
specifically allowed in the credit union statute. However the statutes 








* Wis. Strats. (1941) §186.11. 

® Laws of 1933, c. 323; Wis. Srat. (1933) $186.11. 

“The restrictions were relaxed by Commission order after repeated urgings 
by the credit unions. Study on the part of the Commission made it apparent that 
the former control was too stringent. 

* No certificate need be secured by a credit union nor is Commission approval 
necessary. All that is required is that the credit union have the required assets 
for the type of mortgage loans it is making. 
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new allow credit unions to invest in insured Building and Loan 
shares.°® 

Because of the war the investment problem has become exceed- 
ingly vexatious to the credit unions. Greater surpluses available for 
investment are flowing into the credit unions because of the increased 
earnings of the industrial worker, the decrease in the amount of con- 
sumer goods purchasable on the market, and the consequent decrease 
in the demand for loans. To add to the problem, Regulation W has 
had the effect of reducing the outstanding loans of the credit unions. 

To meet this new problem several plans have been adopted. 

Some credit unions have put a ceiling on the amount any one 
person may have invested in shares,®? while others have limited the 
amount they will accept toward share purchases during a given 
period. Twenty-eight of the larger credit unions have become issuing 
agents for war bonds; a large number of the smaller organizations, 
not able to qualify as issuing agents, accept payments from the indi- 
vidual members until the member has accumulated enough money to 
purchase a bond. Then the union will purchase a bond in the mem- 
ber’s name from an issuing agent. 

With the approval of the Banking Commission any credit union 
may borrow money if the cash on hand is insufficient to meet the 
loans approved by the credit committee or if the demand for with- 
drawals exceeds the available cash. No such loans may be for a 
period of longer than ninety days without the approval of the Com- 
mission. One credit union may borrow from the surplus funds of 
another credit union subject to the same restrictions.®® 


Guaranty Fund and Dividends 


A final operating requirements important to financial stability is 
the establishment of guaranty funds. These funds are to act as re- 
serves against unexpected losses. 

Either quarterly, semi-annually, or annually, each credit union is 
required to determine its gross earnings and deduct the operating 
expenses from that sum. From the balance each organization is 
required to set aside at least twenty percent into a guaranty fund 








* Wis. Stats. (1941) §219.05. 

™ Due to Wisconsin banking laws, Sections 222.02 and 222.03, a credit union 
may not accept deposits but must apply all money accepted to the payment or 
part payment of shares. 

™Wrs. Srats. (1941) §186.11(1). 

"27 OAG. 145. 
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until such guaranty fund is equal to ten percent of the total assets. 
Losses incurred are charged against the fund. The Banking Com- 
mission may increase the percentage of the earnings to be put into 
the guaranty fund and order the transfer of any other reserves or 
undivided profits to the guaranty fund while the fund is less than or 
falls below ten per cent of the total assets.64 The Commission has 
acted quite often when the annual examination showed that the guar- 
anty fund of a credit union had fallen below ten percent of its total 
assets. It may then require that up to one hundred percent of the 
earnings be put into the fund until the condition is cured. Seldom 
has the Commission ordered such action, but it has preferred in- 
stead to make recommendations, which are generally followed. 

If any surplus of net earnings remains after the guaranty fund 
has been taken care of, the board of directors may declare a dividend 
to be paid on the aggregate amount paid in on shares. 


Examinations and Reports 


Assurance that the several measures designed to protect the fi- 
nancial condition of credit unions are being observed is had by annual 
examinations conducted by the Commission. The Division de- 
votes the greater share, perhaps as high as ninety percent, of its time 
and effort to the work of examination. As important as the actual 
investigation, are the analysis and study, the formulation of criticism, 
and follow up procedures. Here more than any other place can the 
Commission observe and study the throb and beat of a credit union’s 
life. 

Within the credit unions themselves an auditing committee is 
appointed annually. This committee is to make bi-monthly audits, 
periodic reports to the board of directors, and an annual report to 
the annual meeting of the members. The Commission has developed: 
minimum accounting standards for these audits.®? 

By statute an annual examination by the Commission of the 
books, records, and affairs of every credit union is required. It 
must be remembered that the credit union is also an investment as 
well as a lending agency for its members, and therefore the Commis- 
sion’s task is a double one. It must see to it that the investing mem- 





© Wis. Stats. (1941) §186.17. 

" Ibid. 

* Wrs. Stats. (1941) §186.21(4). 
® Wis. Srats. (1941) §215.32. 
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bers are protected as well as the borrowing members. A very com- 
plete and careful examination is also necessitated by the fact that 
many credit unions are conducted by men not trained in the business 
oi lending and investing and who are able to spend a limited time 
only on their credit union duties. 

The examinations are made pursuant to detailed standard forms 
worked out by the Commission. The first schedule concerns a gen- 
eral statement of all assets and liabilities. This statement gives the 
Commission a concise and complete summary of the financial condi- 
tion of the credit union. 

Numerous subsidiary statements which break down certain items 
stated as a lump sum in the general statement support the first sched- 
ule. These items are analyzed as to comiposition and disposition. 

The first of the supporting schedules is that of loans which 
appear doubtful, slow, or excessively delinquent either as to principal 
or interest. The outcome or disposition expected by the examiner 
on these items is indicated and a statement as to what course of 
action the credit union should take to clear up the condition is in- 
cluded. 


Following that is a detailed schedule of bonds and securities 
owned by the organization. 

‘A reconciliation of cash due from and to depository banks is made 
showing balances due from and to such depositories. 


The liabilities of the credit union are next considered by the 
examiner and are divided into two main headings. The first con- 
cerns the members’ equity in the organization which is a total of their 
share holdings, i.e., their deposited savings, and the dividends cred- 
ited to such shares. The second group includes all other liabilities. 


Notes payable are analyzed on a supporting schedule as to name 
and address of each holder and amount. Considerable attention is 
given to the condition of the guaranty fund. An accounting of all 
charges and recoveries against and to the fund since the last exami- 
nation is made. Another schedule is provided to show whether the 
required percentage of net income has been set aside for the guaranty 
fund. Any deficiency must be indicated with remarks justifying the 
shortage. Great weight is given to the guaranty fund by the Com- 
mission since this fund is necessary as a “shock absorber” for unex- 
pected losses and expenditures which otherwise would impair the 
members’ capital. 

A statement of earnings and expenses exclusive of losses is made 
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next. Any excessive or unusual items are noted and thoroughly 
examined to determine whether they violate the law. 

The total salary expense is supported by a schedule which indi- 
cates the name, position, amount of bond, annual salary, and other 
pertinent information relative to the person receiving the salary. 
The schedule also lists the amount of shares held by the officers, 
committeemen, and employees. 

Another schedule lists the dates of all audits and the dates they 
were recorded in the minutes of the board of directors’ meetings. 
This reveals whether the bi-monthly audits are being made properly. 

A summary schedule of the accumulated capital, total gross earn- 
ings, the amount of the expense limit,** total expenses, and the 
amount over the limit, if any, is also detailed. 

Reserves for deposits in closed and stabilized banks, dividends 
payable, or other purposes are analyzed to show the opening bal- 
ance, additions to, charges against, and closing balance of the re- 
serves. 

A schedule of all other liabilities is made with a description of 
the liability and amount, an explanation, and remarks as to what 
action should be taken on it by the Commission in the opinion of 
the examiner. 

Total credits and disposition of profits comprise another schedule. 
Supporting statements as to net additions or deficit, balance existing 
at the time of the last examination, the amount charged off for 
depreciation of fixed assets, the amount set aside for the guaranty 
fund, the total paid out in cash dividends, the amount of dividends 
credited to shares, and the amounts charged to any other reserves 
accompany the schedule. 

The last statement is a valuation summary of reserves and assets. 
It lists the amount of the guaranty fund, the undivided profits, and 
other valuation reserves. A ratio of these reserves to total assets is 
computed to determine what amount of the total assets has been ear- 
marked for definite functions. A ratio of the loss on loans to total 
loans serves as a basis for setting up an adequate reserve for such 
losses and also aids the Commission in determining the soundness of 
the credit union’s lending policy. 

On receiving the Examiner’s report the Commission sends blanks 
to a percentage of the members of each credit union on which they 
are to state the amount of their shares and loan balances. The Com- 





“Wis. Stats. (1941) §186.12. 
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mission checks these against the examiner’s reports and if discrep- 
ancies exist, forms are sent to all the members of that union. [f 
further discrepancies result, it is indicated that either the organiza- 
tion’s books are not up to date or a falsification of records has taken 
place. Therefore a reexamination is held immediately and if an un- 
wholesome condition is found to exist such is corrected by the proper 
means. Verification blanks are also sent to depository banks. 

If either verification process shows nothing amiss, the duplicate 
form of the examiner’s report is sent to the credit union along with 
a letter of criticism or commendation which includes the Commis- 
sion’s recommendations. Upon receipt of such the credit union 
president must immediately acknowledge receipt and also reply as to 
when the report will be submitted to a meeting of the board of 
directors. After the report has been acted on by the board the Com- 
mission is informed of the action which will be taken by the Union. 
If the Commission is satisfied that such actions will correct the exist- 
ing evils no more is done. If not, further recommendations are sent 
until the matter is settled. 

However if the conditions are bad enough to warrant the Com- 
mission’s belief that the members’ interests are in danger, the union 
is subjected to another examination within another month or two. 
The examination is made primarily to determine whether the union 
has been able to carry out the Commission’s suggestions and thus get 
back on the right road. If the situation looks hopeless or dangerous, 
liquidation proceedings are begun by the Commission. 

Thus is completed the annual examination. Every transaction of 
the credit union has been carefully checked to determine whether 
such conform to the statutes, by-laws, Commission orders and regu- 
lations. Similarly all practices and policies have been carefully scru- 
tinized and studied to determine whether such are detrimental to the 
welfare of the union. It is on the basis of these examinations that 
the nature of any Commission action generally is determined. 

Special examinations may also be made upon the written request 
of five or more members ; however the expenses of such examination 
must be guaranteed. Refusal to submit to examinations may be 
reported by the Commission to the attorney general who then is to 
institute proceedings revoking the charter.® 

The Statute also requires every credit union to submit to the 
Commission by February 1 of each year a complete report of the 





* Wis. Srats. (1941) §215.32. 
* Ibid. 
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business it transacted during the previous year®’ These reports are 
used primarily for statistical purposes by the Commission. Failure 
or refusal to furnish the report may result in a fine of ten dollars per 
day for every day of default. 


REHABILITATION, CONSOIDATIONS, AND LIQUIDATIONS 
Credit Union Finance Corporation 


The Statutes permit the creation of a Credit Union Finance Cor- 
poration, when authorized by the Commission.** None has yet been 
organized. The proposed purposes and powers are stated in the 
Statute. 

This corporation, if organized, would be very similar to a credit 
union, but on a much larger scale, and individual credit unions would 
be the members. The object of the organization would be to act as a 
clearing house, source of credit, and a liquidating agency for indi- 
vidual credit unions. 

Some unions have large surplus funds available for investment. 
Others are often in need of funds to meet the demand for loans and 
for operating expenses. It is urged that with the finance corporation 
as the central unit the wealthier unions could provide the funds for 
a common pool from which the unions in need of funds could draw. 

Commission approval of the Credit Union Finance Corporation 
has been asked for in 1938 and in 1941, but after careful analysis the 
Commission has refused to allow its organization. In the past the 
Commission has felt that there was no need for such a clearing house 
because credit unions could borrow and lend to each other without 
it, and also that there was no need for such a liquidating agency. 

Recently the Commission has been asked to authorize such a cor- 
poration by some of the credit unions, who feel that although there 
is no present need for it, the post-war situation might demand it. 
At the date of writing, the Commission has not acted on this applica- 
tion. 


Readjustment and Consolidation of Credit Unions 





Whenever it appears to the Commission from an examination or 
report that the capital of any credit union is or may become impaired, 





* Wis. Srats. (1941) §215.31. 
*® Wis. Stats. (1941) §186.22. 
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that is, when accumulated reserves are not sufficient to offset losses, 
the Commission with the approval of the Advisory Board, may order 
the union to appoint three non-members as appraisers who are to 
determine the present market value of the credit union’s assets. 
Their findings are reported to the Commission which may then stop 
the payment of dividends and require the organization’s officers to 
depreciate the book value of the shares.® 

The Banking Commission has acted once under this authority, 
ordering one credit union to depreciate its share value to coincide 
with the appraised value of its assets. 

Any two credit unions in the same county may, by majority 
approval of their respective board of directors, confirmed by a vote 
of two-thirds of the share value of each credit union, consolidate with 
the approval of the Banking Commission.” 

Sometimes the consolidations are initiated by the Commission and 
a‘ other times the unions desirous of consolidation have asked for 
Commission approval of such action. The purpose of consolidation 
is of course to cut expenses and provide greater stability. 


Liquidation: Voluntary and Involuntary 


Two sections of the Wisconsin Statutes provide for voluntary 
dissolution by a credit union.7! The Credit Union Law provides that 
dissolution may be effected upon the unanimous approval of the 
board of directors and by a vote of two-thirds of the members at a 
meeting especially called for that purpose."* If dissolution is voted, 
a committee of three is elected which liquidates all the assets at a 
public or private sale. This course of action requires the approval of 
the board of directors and the Banking Commission. The proceeds 
are divided among the members, after all debts have been paid, in 
proportion to the share value each member holds in the capital 
stock.™8 

The same difficulty of getting two-thirds of the members to- 





© Wis. Srats. (1941) §215.332. 

Wis. Srats. (1941) §215.335. 

"Section 186.04 of the Credit Union Law makes applicable to credit unions 
those parts of the Building and Loan Law which provide for involuntary liquida- 
tions (Section 215.33), voluntary liquidation (Section 215.331), readjustment in 
other case (Section 215.332), and consolidation of associations (Section 215.335). 
Section 186.18 also provides for voluntary liquidation of credit unions. 
™ Wis. Srats. (1941) §186.18. 
™ Ibid. 
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gether at one time, as arose in connection with the attempt of one 
union to amend its articles of corporation, could arise when volun- 
tery liquidation is attempted. If it were found impossible to so dis- 
solve, the Commission would probably cause the union to be dissolved 
by involuntary liquidation. The Commission would like to see the 
requirement for a vote of two-thirds of the members changed to 
allow a mail ballot, especially in view of the fact that many dissolu- 
tions are caused and accompanied by lagging interest on the part of 
the members. 

Liquations, both voluntary or involuntary, are rarely precipitated 
by insolvency, but rather by changed conditions in the industry in- 
volved, or by loss of interest on the part of the members generally or 
by the management. The Commission sometimes arranges for anoth- 
et credit union to take over both the assets and liabilities of the credit 
union desiring liquidation, thus speeding up the process. 

The Building and Loan law also provides for a voluntary liquida- 
tion procedure which is applicable to credit unions,” but it has never 
been used. Both the unions and the Commission prefer the pro- 
cedure provided in the Credit Union Law. 

The Banking Commission may take possession and control of the 
business of any credit union if it finds that the organization is con- 
ducting its business contrary to law or its charter; is conducting its 
business in an unauthorized or unsafe manner; is in unsafe condition 
to continue in business; has suspended payment of its obligations; 
has refused to comply with a Commission order ; has refused to allow 
inspection by an examiner of its books, papers, records, or affairs; or 
has refused to be examined under oath regarding its affairs.” After 
having taken possession of the business of a credit union, the Com- 
mission proceeds under the statute to liquidate the assets of the 
organization and to settle with its creditors, proceeding in much the 
same manner as in the liquidation of a bank. 

Any credit union whose business has been taken over by the 
Commission may appeal to the Circuit Court of Dane County within 
ten days after the Commission’s action to enjoin further proceed- 
ings.*® This is the one instance in which a credit union has resort to 
the courts by statute from Commission action, As yet no appeals 
have been made though two unions were liquidated by the Commis- 
sion. 








* Wis. Stats. (1941) §215.331. ; 
Wis. Stats. (1941) §215.33(1). 
*® Wis. Stats. (1941) §215.33(10). 
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The reason that more credit unions haven’t been liquidated by 
the Commission is that the procedure often involves too much ex- 
pense and time; hence the Commission recommends that the union 
dissolve voluntarily. Most liquidations have been voluntary dissolu- 
tions. 

Provision is also made for reinstatement of a credit union in- 
volved in involuntary liquidation proceedings.™* No liquidated credit 
union has ever been recommended for reinstatement by the Banking 
Commission, but it is possible that a union now in the possession of 
the Commission may be so recommended. 


CoNCLUSION 


From “cradle to grave” is a phrase which aptly indicates the 
the extent of the Banking Commission’s supervision of credit unions 
in Wisconsin. All phases of a credit union’s organization, existence, 
operations, and dissolution are subject to the admininistrative pro- 
cess. However, the role of the administrative extends beyond the 
mere supervisory function. The Credit Union Division of the State 
Banking Department is as much a counselor as it is an examiner, 
the degree to which this is true is perhaps somewhat unique. 

Though inherently limited, the success of the credit union en- 
deavor may be measured in the amount of credit it offers to the needy 
borrower. In 1941 the 605 credit unions of Wisconsin lent $13,196,- 
650 being surpassed only by the small loans companies which lent 
$17,536,875. Furthermore while credit union members were paying 
a maximum rate of one percent per month on money borrowed and 
were receiving dividends on their savings, the small loans borrower 
paid a maximum of one, two, and two-and-one-half percent per 
month and received no dividends. 

As a place to invest savings the credit union has also been suc- 
cessful ; it has had a very low rate of loss. During normal times the 
average dividend paid on shares runs between four and five percent; 
during the war it is 2.5 percent. This is due to two reasons. Income 
has been decreased because of the current lending restrictions. And 
at the instance of the Commission, the credit unions have been 
ordered not to pay a high rate so as not to attract investments away 
from war bonds. The success of the program and its administrative 
control is also demonstrated by the relatively few insolvencies, re- 











™ Wis. Stats. (1941) §215.33(11). 
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movals of officers, and embezzlements that have occurred since the 
_ program was inaugurated twenty years ago. 

The program’s success must also be viewed in the sense of se- 
curity and social values gained from participation in a group effort. 

Inestimable, too, is the program’s contribution to the betterment 
of employee-employer relations in the industrial plants where credit 
unions exist. Valuable time which would be lost if the employee has 
to search out his source of loans is saved by the ever convenient 
credit union. The confidence placed in the administrative body by 
the legislature is demonstrated by the fact that in only one instance, 
that of involuntary liquidation, did the legislature deem it necessary 
to provide for appeal from the Commission’s action to the judiciary. 
And in this one instance where it is allowed, no appeals have been 
made. 

Interviews with credit union leaders indicate that this overall 
regulation is most agreeable to the credit union movement. An un- 
usual complaint directed at the Commission is that that body hasn’t 
the facilities to make more investigations. As one credit union officer 
stated, “Commission investigation lets us know just where we stand 
and what condition we are in.” 
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